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| NTRODUCTI ON

Before the court is an action in trespass, libel, slander,
sl ander of title, intentional interference wth business
relations, and to quiet title to Parcel 6p and Parcel 7a, Estate
Hansen Bay, East End Quarter, St. John, U S. Virgin Islands, by
Newf ound Managenent Corporation, plaintiff. In addition,
plaintiff petitions for permanent injunctive relief against Irvin
A. Sewer, Lucinda Anthony, Earle Sewer, Violet Sewer, Jasm ne
Sewer, Lorel Sewer, Judith Callwood, Leon Callwod, and Lorne
Cal | wood (collectively knowmn as the "Sewer defendants"), and co-
defendant Cedric Lew s. The underlying issues concerning the
boundaries and title to nine parcels of property on the East End
including 6p and 7a were tried to the bench from Cctober 3 to

Cct ober 5, 1994 pursuant to V.l. CooE ANN. tit. 28 § 372.' On

The statute states,

I n any case where any dispute or controversy exists, or
may hereafter arise, between two or nore owners of

adj acent or contiguous lands in the Virgin Islands,
concerning the boundary lines thereof, or the | ocation
of the lines dividing such |ands, either party or any



Cctober 6, 1994, plaintiff submtted suppl enental proposed
findings of fact and conclusions of law.? On Cctober 7, 1994,
defendants submitted the sane. A jury trial on plaintiff's other
clains wwll followthe entry of a decision on these prelimnary
matters.

The present | and di spute between descendants of old St. John
famlies and a mainl and real estate devel opnent corporation,
Newf ound Managenent Corporation ("Newfound") is truly bitter. In
the late 1800s, two famlies owned the ruggedly beauti ful
Hansenbay section of the East End of St. John with its conmandi ng
views of bays and the sea. At that tine, the land in question
bel onged to nmenbers of the George and Sewer families but had
little nonetary val ue; al nost one hundred years | ater, Newfound
has purchased sizable tracts of the East End and the | and' s val ue
has i ncreased manyfold. On the steep, thickly overgrown
hillsides where fam |y nenbers once farnmed and burros stil

graze, further developnment is likely.

party to such dispute or controversy may bring and
mai ntai n an action of an equitable nature in the
district court, for the purpose of having such a
controversy or dispute determ ned, and such boundary
line or lines, or dividing lines, ascertained and
mar ked by property nonunments, upon the ground where
such line or lines nmay be ascertained to be, and
established in such action.

V.I. CobE ANN. tit. 28 8 372 (1976); see also 1A C J.S. Actions 8§
129 (1955) (An action to quiet title is an equitable proceeding).
2

The parties also submtted proposed findings of fact
and concl usions of |aw when they filed the joint pre-trial order.
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Land recordi ng practices and a perplexing m xture of
unsurveyed | and, conflicting surveys, uncertain geneal ogi es and
unprobat ed estates conplicate the title and boundary issues
presented to the court. Until the late 1950s, no one had
surveyed the perineters of various parcels on the East End.

Prior to that era, deeds and estate docunents conveyi ng property
nerely referred to parcels by using placenanes or conbined letter
and nunerical designations. These designations appeared on

ni net eent h-century Dani sh tax records that |isted East End
property owners, correspondi ng hol di ngs and stated acreage
measurenents, as well as on deeds and ot her agreenents between

| andowners.® The absence of nore specific identifying

3 The Danish land lists relied on in the court's opinion,

catal og the identifying designation of each piece of property,
the property owner, the approximate size of each parcel, and the
anount of yearly rent due. The Danes collected this information
pursuant to colonial lawin order to tax property owners and
identify eligible voters. See Danish Colonial Law of April 6,
1906 8§ 21, reprinted in V.I. CooE ANN., Historical Docunents (Vol.
1, 1967). The relevant provision states in pertinent part:

The elections are to take place according to lists
contai ning the nanes of the persons entitled to vote,
which lists are to be drawn up every year.

As one of the bases for framng these lists, the
Tax Comm ssion of each nunicipality shall. . .furnish
the chairman of each Elective Board with a |ist of al
such persons who own properties in the district.
The List, besides the nanes of the owners, nust al so
state the nunber of each separate property, and the
cal cul at ed anount of yearly rent.

An earlier parallel provision appears in the 1863 Dani sh Col oni al
Law. Col onial Law (1863), reprinted in MJOR POLITICAL &
ConsTI TUTI ONAL DOCUMENTS OF THE UNI TED STATES VIRG N | SLANDS, 1671- 1991, at
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i nformation nuddl es further the existing disagreenents concerning
owner ship and boundaries of St. John properties. This opinion
will seek to |ocate the disputed parcels, define boundaries and
determne title according to the proofs submtted to the court at
trial.

After a careful, detailed review of the entire record,
i ncludi ng expert testinony and exhibits presented by the parties,
the court enters the follow ng findings of fact and concl usi ons
of |aw pursuant to Rule 52(a) of the Federal Rules of G vil

Pr ocedur e.

FI NDI NGS OF FACT

A. Hi stori cal Background:

The 1894 and 1913 Agreenents

1. In 1893, two famlies, the Georges and the Sewers,
owned the properties in question, part of Hansenbay in the East
End Quarter on St. John. Wen the famlies di sagreed concerning
the sale of specific piece of property, a nmenber of the George

fam |y, Wellington George, asked a Dani sh surveyor, |. Anderson’

53 (Paul M Leary, ed., Univ. of the V.I. 1992).

4 Anderson's full nane does not appear in the record.
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to divide the property so as to avoid such disputes in the

future. Pl .'s Ex. 15.

2. On Cctober 19, 1893, Anderson surveyed the property in
the presence of two nenbers of each famly. Hi s survey was not
intended to reflect the exact acreage held by each famly; it
merely provided an agreed upon boundary.® He established conpass
bearings for the A-B, B-C, and CD lines. After Anderson drew
t he boundary, the Georges possessed approximately 66 1/2 acres

and the Sewers approximately 78 1/2 acres. Pl.'"s Ex. 15.

> Ander son described the process of draw ng the George-

Sewer line as foll ows:

The survey started by studiying of the draw ng (which
is a copy of Oberst Oxholm s chart over St. John) [an
early Danish map of the island] and the follow ng |ines
were drawn: which toward North and East shoul d i ncl ude
and be boundaries for the p [illegible] of the property
whi ch should belong [] the famly sewer: a.b. in
direction South 40 degree to East; b.c. in direction
East: 16 degree to North; c.d. in direction South: 6
degree to East. As it would have taken several days to
survey and neasure the whole property and nmake a chart
over it and therafter divide the 78 acres, did |

suggest to the 2 parties, that the drawn |line a.b.c.d.
shoul d act as boundaryline toward the North and East.
whil e the SEA was boundary toward South and West,
regardl ess of the divided area was bigger and smaller
than 78 1/2 acres. Both parties agreed with this, as
they both wish to have the affair settled, and inasmuch
as the property was of mnor value, it did not matter
much if the area was a little nore or alittle |less
than the 78 1/2 acres. In the points B. & C. and on 2
pl aces between ¢ & d was the boundary nmarked by
stonepiles [grammatical, spelling and punctuation
irregularities in the original.] Pl.'"s Exhibit 15.

Anderson's survey did not neasure the property itself.
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3. Ander son marked the boundary line with stone piles at
points B and C and placed two nore stone piles on the boundary

between C and D. Pl.'s Ex. 15.

4, Such a survey, using only a conpass, was a conmon
practice when a surveyor sought to roughly divide | owpriced
| and. CHARLES B. BREED & GEORGE L. HOosMER, THE PRINCI PLES AND PRACTI CE OF

SURVEYING 110 (8th ed. 1946).

5. The CGeorge-Sewer |ine divided the property with the
George famly's holdings north of the |Iine and desi gnated
Hansenbay No. 6a. The Sewer famly land lay south of the |ine and

was desi gnat ed Hansenbay No. 6b. Pl.'s Ex. 15.

6. Two primary agreenents nenorialized the identification
and transfer of East End Hansenbay properties, specifically the
1894 and 1913 Agreenents. These properly recorded agreenents
described | and ownership interests and many early transfers of
property between St. John property owners. These agreenents set
forth the initial transfers upon which | ater conveyances

depended.

7. In the 1894 agreenent recorded in Book U, pages 183-
189, the famlies agreed that Anderson's survey woul d bind them
Thus the descendants of WIIiam George owned the northern parcel
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and descendants of Eve Marie Sewer owned the southern parcel.

Pl.'s Ex. 15.

8. When the fam lies executed the agreenment they
recogni zed that Anderson's survey was inperfect. Their agreenent
st at ed:
Whereas the Surveyor was not able to neasure the estate
properly, as such would cause great expenses and take
long tinme, entirely out of propotion to the val ue of
the estate, it was agreed that the sketch, nade by the
Surveyor on the 19th COctober 1993, and the boundary he
then fixed, should be binding for all parties.
[grammati cal and spelling irregularities in original]

Pl.'s Ex. 15

9. The 1894 agreenent split the Sewer hol dings to the
South, called 6b, into 3 parcels: Martin Sewers' hol dings | abel ed
6¢c (stated acreage of 4 1/2 acres), Richard Stevens' hol di ngs
| abel ed 6d (stated acreage 9 3/4 acres), with the remai ning acres
(stated acreage 64 1/2 acres) held in conmon by the Sewer heirs.

Pl."s Ex. 15.

10. The 1894 agreenent al so divided a section of George
famly property known as Longbay No. 1, sited north of the

Anderson line, into two properties: Parcel 6e, owned by the



George famly and conprising 6 4/5 acres, and Parcel 6f, owned by

the Sewer family and conprising 1 1/5 acres. Pl.'s Ex. 15.°

11. In 1894, the heirs of Eve Maria Sewer transferred by
quitclaimdeed to Martin Sewer, their one-fifth claimin Longbay

No. 1.’

12. An intervening agreenent, in 1898, further divided the
portion of Longbay No. 1 owned by the CGeorge famly, parcel 6e.
Four CGeorge heirs signed a quitclaimdeed conveying a section of
the parcel, subsequently designated 6-0, to Al phonso Roberts.

The deed was recorded at Book 3-H, Page 472, No. 139. The stated
acreage conveyed was 3 4/5 of parcel 6e's 6 4/5 acres. Pl.'s Ex.
21. Oher WIlliamHenry George heirs, including Martha Ceorge,
Emanuel George and Janes Wl lington George, held the remaining

portion of Parcel 6e, totalling approximately three acres.?

6 The "Longbay No. 1" designation predated the Anderson
line. This designation appears first on the Dani sh governnent's
1867 Land List as belonging to Antoinette George's "Ass." The
abbreviation "Ass." may represent 'heirs' because the 1894
agreenent subsequently reveal ed that the | and bel onged to
Antoi nette George's heirs. Pl.'s Exs. 15, 29.

! To the north and east were the George famly hol di ngs
of Longbay No. 1, to the south was the property held by Christian
Hughes "vi z. Longbay No. 2," and to the Wst was the sea. Pl.'s
Ex. 20. The designation "Longbay No. 2" appears on a 1868 Land
List. Pl.'s Ex. 29.

8 The Al phonso Roberts parcel was bounded by Sullivan
famly property to the North, by property of the renaining George
heirs to the East, by property of Martin Sewer to the South, and
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13. Then, in 1913, the Sewer and Ceorge famlies, as well
as other East End | andowners, entered into the second significant
agreenent, recorded at Book 3-1, Page 11, No. 272-276, which
further clarified the ownership of various parcels of land in the
East End. Pl.'s Ex. 16, 173. The 1913 Agreenent assigned the
Ceorge famly holdings, fornerly described in the 1984 Agreenent
as parcel 6a, the designation "6". Simlarly, the Agreenent
assigned the Sewer famly holdings, fornmerly described as parcel

6b, the designation "7".

14. In addition, the 1913 Agreenent characterized
descriptions of acreage as nere approximations. The 1913

agreenent stated that:

It is true that the above nentioned [acres] are only
gi ven as guess and approxi mately as no nmeasuring ever
has been nade, and the acreage thus spoken of can
consequently be less - or nore but the difference can
not be so great, that we could own [substantially
nore]. W could think it possible, that some of the
land in the East End of St. Jan never has been entered
in the Matricul, as the |Iand was consi dered worthl ess
and al so now partly is considered of hartly any

val ue. . ..

It is understood, that the acreage, nentioned above is
only cal cul atory and approxi mately and may be found

di fferent, when any neasuring should be nmade. There is
however no m sunderstandi ng anongst us with regard to

by the sea to the West. The contents of a deed conveyi ng

Sul l'ivan property to Rebert Evason (spelling in original) also

| ocates the Roberts parcel south of the Sullivan property. Pl.'s
Ex. 164.
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t he boundaries. [grammatical and spelling
irregularities in original] Pl.'s Exs. 16, 173.

15. The 1913 agreenent further described Longbay No. 1 as
"60" divided into five parcels. Accordingly, in 1913, Longbay
No.1 -- parcel "60" consisted of 3 4/5 acres owned by Al fonso
Roberts, 1 1/5 acres owned by Martin Sewers, 3 acres owned by
Anna Marie Ceorge, Janes Wellington George and Mary Eli zabeth

Boynes. Pl.'s Exs. 16, 173.

The court will next set forth findings of facts that |ocate
each parcel of property and identify ownership interests. The
court considers nine parcels, 6-0, 6-0-1, 6-0-2, 6f, 6y, 6z, 10,

6p and 7a, respectively.
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B. Parcel "60", now known as Parcel 6-0,

a portion of Longbay No.1

Location and Title

1. The heirs of Al phonso Roberts executed a deed conveying
to Raynond and Barbara B. Dobbs that portion of Longbay No. 1
known as "60" in 1953. Pl.'s Ex. 5, 191. The deed was recorded

at Book 4-E, Page 506, No. 142. Pl.'s Ex. 5.

2. The deed identified the property as "6 0:6f" as well as
"60 of Hansen Bay" and indicated that the property was "3 4/5
acres, nore or less, being the property...fornmerly owned by

Al phonso Roberts" consistent with the 1913 agreenent. Pl.'s EX.

5.

3. Louis Harrigan, a surveyor, first surveyed this
property in 1956. Hi s map designated the Roberts property
"parcel 6-0" nmeasuring 7.25 acres. Pl.'s Ex. 124. Harrigan's
survey neasured the acreage of the Roberts parcel at al nost tw ce
the size as its recorded acreage, 3 4/5 acres, at the tine of the
1913 Agreenent. According to the 1913 agreenent, the entire
parcel of Longbay No. 1, including Roberts parcel, was only 8

acres.
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4, The Harrigan survey boundaries were referenced in the
next conveyance of the former Roberts property fromthe Dobbs to
Al'liston and Flor De Lis B. Roddy in 1957. The warranty deed
contai ned a netes and bounds | egal description and was recorded

at Book 4-N, Page 112, No. 874. Pl.'s Ex. 1.

5. Subsequently, title to the fornmer Roberts property was
transferred five tinmes. Pl.'s Exs. 2, 3, 120, 4, and 10. 1In
1959, Alliston and Flor De Lis B. Roddy conveyed their interest
in parcel 6-0 to WlliamF. Callahan and Carnel Call ahan by
warranty deed recorded at Book 5-E, Page 285, No. 2108. Pl.'s Ex.
2 In 1962, WIlliamand Carnel Callahan conveyed their interest
in parcel 6-0 to Harry Caneron, G ace Caneron, Robert Carney and
Carol Carney by warranty deed recorded at Book 6-1, Page 164, No.
1333. Pl.'s Ex. 3. In 1967, Carol Carney conveyed her interest
in 6-0 to Robert Carney by quitclaimdeed recorded at Book 9-G
Page 134, No. 60. Pl.'s Ex. 120. 1In 1969, Robert Carney, Harry
Canmeron, and Grace Caneron conveyed parcel 6-0 to Newf ound
Corporation by warranty deed recorded at Book 10-M Page 69, No.
5979. Pl.'"s Ex. 4. Finally, in 1989, Newf ound Corporation
conveyed parcel 6-0 to Newfound Limted Partnership by warranty

deed recorded at Book 35-X, Page 221, No. 2724. Pl.'s Ex. 10.

6. Each tinme the property was conveyed, except the final
transfer, the deeds referenced the Harrigan survey. The | ast
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transfer, in 1989, was between plaintiff's predecessor-in-

i nterest, Newfound Corporation, and Newfound Limted Partnership,
of which plaintiff is the general partner. The 1989 transfer
referenced a 1987 re-survey by surveyor Marvin Berning. Pl.'s Ex.
10. Marvin Berning had al so conpleted a re-survey in 1969. Pl.'s
Ex. 125.

7. Berning's 1987 survey, referenced in the final transfer
bet ween Newf ound Cor porati on and Newfound Limted Partnership,
measured Parcel 6-0 to be a total of 8.06 acres whereas the 1969

survey neasured the parcel to be 8.0 acres. Pl.'s Exs. 125, 45.

8. When Berning surveyed the forner Roberts property in
1969 he relied on testinonial and field evidence to identify
Harrigan's lines. Wile researching property boundaries, Berning
spoke to Anpbs Sullivan, an "old-tiner" who had [ived north of the
Roberts property. M. Sullivan showed the approxi mate boundaries
to Berning, noting that for over fifty years the entire Roberts
parcel had been fenced. Although Berning took his neasurenents
usi ng the concrete boundposts placed at corners by Harrigan in
1956, Berning foll owed the ancient fenceline rather than
Harrigan's straight lines. As a result, Berning s survey
calcul ated the parcel's acreage at eight acres rather than

Harrigan's 7.25. Pl.'s Ex. 125.
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9. Plaintiff presented no well-articul ated reason or
evidence to explain why the 1969 and 1987 Berni ng surveys
di ffered.

10. Parties stipulated that plaintiff holds record title to
Parcel 6-0, Estate Hansen Bay A, No. 6 East End Quarter, St.
John, U S. Virgin Islands, as shown on the survey filed as P.WD

No. D9-4311-T88. Joint Pre-Trial Oder at 6 (June 14, 1994).

C. Parcel 6-0-1, a portion of Longbay No.1

1. Locati on

a. The reader will recall that the 1894 agreenent divided
Longbay No. 1 into two parcels, 6e and 6f. Then the 1913
agreenent further divided Longbay No. 1 into the Martin Sewer
parcel (6f), the Al phonso Roberts parcel (now 6-0 from 6e) and
three nore acres held in common by Mary Elizabeth Boynes, Ann
Maria George and Janes Wellington George (also of 6e). A 1915
Dani sh land |ist records the owners and their respective Longbay
No. 1 holdings as Martin Sewer (1 1/5 acres), Al phonso Roberts (8
acres), Mary Elizabeth Boynes (1 acre -- now known as 6-0-1) and
Ann Maria George and Janmes Wellington George (2 acres held in

common). Pl.'s Ex. 17.
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b. Mary Elizabeth Boynes was the sole owner of her
not her's, Martha George's, interest in the George | and (6e).
Pl."s Ex. 22. Her brothers and sisters had conveyed their
interest in the property to her in 1913. Pl.'s Ex. 22. Mary
El i zabeth Boynes died in 1944, |eaving three children, Vitalia
Boynes, Florence Boynes, and El dora Boynes who inherited their

nother's interest in Longbay No. 1. Pl.'s Ex. 129.

C. Marvin Berning filed a survey of the property in 1971
whi ch neasured the total acreage at 3.58 acres. Pl.'s Ex. 171.
At trial, Berning testified that he relied on evidence gathered
fromresidents and field work to |locate the parcel. Anps
Sullivan, the resident to the north, showed himthe western
boundary of Boynes property in 1969. Berning also testified that
the north and south bounds of the property were fenced. In
addition, Berning relied on information he gathered froma field
visit with Vitalia Boynes. She described the southeastern
boundary of 6-0-1 as running "up the gut to the | ocust tree and
fromthere up to the corner of Roberts' property"” and the western
boundary as bounded by Martin Sewer's parcel 6f. (T. 2, p.149-
50). Furthernore, a Sewer famly nenber, Bernard WIIians,
showed Berning the |ocation of the southeast corner. Pl.'s EX.
171. After consulting with the Departnment of Public Wrks on
St. Thomas, Berning renaned the Boynes parcel 6-0-1, a
designation reflecting that it was historically part of Longbay
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No. 1 and adjacent to the fornmer Roberts parcel now known as 6-0.
(Tr. 2, p. 53-54). However, parcel 6-0-1 was never w thin parcel

6- 0.

d. Berning's 1971 survey foll owed nonunents -- trees and
fencelines -- to plot the southern boundary |line of parcel 6-0-1.
Pl.'s Ex. 171. He set four boundposts as wi tness posts® to
exi sting nonunents on the ground. Subsequently, in 1974, another
surveyor, Louis Harrigan, surveyed the property to the south, now
known as 6p and retraced 6-0-1 southern boundary |line (6p's
nort hern boundary) from boundpost to boundpost rather than al ong
Berning's 1971 survey line. As a result, Harrigan's line did not
follow the original title |ine Berning nenorialized in 1970. 1In
1987, at Newf ound Corporation's request Berning revised the
sout hern boundary of 6-0-1, to avoid a conflict with Harrigan's
drawing of the sane line. Pl.'s Ex. 46. In so doing, Newfound
reduced the size of parcel 6-0-1 by .01 acre. Berning's re-
survey in 1987 cal cul ated the parcel's acreage at 3.57 acres.
Pl."s Ex. 46. At the tinme Newfound requested this change,

Newf ound was not sol e owner of the property although the record

does not adequately identify any other owner(s) at that tine.

o A surveyor places a witness post, an artificial

monunent, to define a boundary in relation to another fixed
object, such as a tree or a shoreline, to ensure a pernmanent
reference point exists which marks a boundary. See BROM, BOUNDARY
ConTROL at  91.
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2. Title

a. On Novenber 21, 1972, Vitalia and Fl orence Boynes®
conveyed one-third of their interest in the property to Newfound
Corporation by warranty deed recorded at Book 14-E, Page 219, No.

5157. Pl.'s Ex. 9."

10 Nei t her plaintiff nor defendants devel oped the record
wWith respect to El dora Boynes' interest in the property. She may
have passed away prior to this conveyance for she was not |isted
as an heir of the estate of WlliamD. and Martha George when the
estate was probated in 1979. Since both of her sisters were
listed as heirs, if she was alive she would have been listed as
well. PlI.'"s Ex. 132. However, assum ng she did predecease her
sisters the court can not determ ne whether she conveyed out her
interest in the property. Unhappily, this kind of informtional
gap is all too common in |and disputes on St. John. See, e.g.
Lynda Lohr, Native V.I. famlies losing land to tine, taxes, V.I.
DalLy News, January 24, 1995, at 1 (title problens are conpounded
because assets of earlier generations of |andowners were not
properly probated and | and transfers within famlies were often
not witten down).

Because Vitalia and Fl orence Boynes subsequently conveyed
their interests in the property to Newfound Corporation by

warranty deed, the court will draw the inference that Vitalia and
Fl orence woul d not have done so if El dora Boynes was |iving and
still possessed an undivided interest in the property. 1In the

absence of any information to the contrary, the court finds
Eldora's interest passed to Vitalia and Florence and that Vitalia
and Fl orence Boynes held this parcel in common.

It troubles the court that information concerning title to
St. John properties is glaringly inconplete and sonetines
i ndeci pherable. The court encourages property holders to
docunent their clains fully. In sone cases | andowners nmay need
to recreate geneal ogi cal histories based on birth and death
records to substantiate and denonstrate that famly property has
passed by operation of lawto identified famly nenbers.

1 In 1972, Newfound Corporation al so obtained warranty

deeds from ot her persons asserting property interests in parcel
6-0-1. Specifically, Maude and Mdses Harl ey, Anton Ceorge, for
hi msel f and as attorney in fact for Earl Christian and Mercedes
Ferrer under Powers of Attorney, and Beul ah Battiste transferred
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b. In 1989, Vitalia Boyne's daughter, Sonja Christian, who
was her nother's and Fl orence Boynes's, sole heir, conveyed the
remai ning two-thirds of the ownership interests in 6-0-1to
Newf ound Corporation as well as her ownership interest in another
parcel designated 6-0-2. The quitclai mdeed was recorded at Book
14-E, Page 219, No. 5157. Pl.'s Exs. 6,7,8. See, infra, Parce
6- 0- 2. A few nmonths | ater, Newfound Corporation in turn
executed a limted warranty deed conveying its interest in 6-0-1
to plaintiff's partnership, Newfound Limted Partnership recorded
at Book 37-B, Page 505, No. 80. Pl.'s Ex. 11. Both of these
conveyances were made in accordance with the later 1987 Berning

survey with the adjusted southern boundary. Pl.'s Ex. 46.

C. The parties stipulated that plaintiff holds record
title to Parcel 6-0-1, Estate Hansen Bay A, No. 6 East End
Quarter, St. John, U S. V.I., as shown on the survey filed as
P.WD. No. D9-4313-T88. Joint Pre-trial Order at 6 (June 14,

1994) .

D. Parcel 6-0-2

1. Locati on

any interest they had in 6-0-1 to Newfound Corporation. Pl."'s
Exs. 48, 49. The question of whether or not any of these parties
actual ly possessed ownership interests to convey to Newfound
Corporation is not before the Court.
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a. In 1898, soon after the 1894 Agreenent divided Longbay
No. 1 into two parcels, 6e and 6f, the parcel 6e was further
divided into the 3 4/5 acres property owned by Al phonso Roberts
and a three acre remainder. The 1913 Agreenent reflects this
di vision of property and records that Ann Maria Ceorge, Mary
El i zabet h Boynes, and Janes Wellington George held the three acre

remai nder jointly. Pl.'s Exs. 21, 135.

b. By 1915 the three acre remai nder had been partitioned
with Mary Elizabeth Boynes hol ding one acre and Ann Maria CGeorge
and Janmes Wl lington George holding the additional two acres in
common. Pl.'s Ex. 17. See also Parcel 6-0-1, supra. Then in
1921, after her husband Emanuel Nel son George's death, Ann Marie
George conveyed her one acre interest in 6e to Mary Elizabeth
Boynes. Pl.'s Exs. 12, 135. According to plaintiff, this deed
was m spl aced and not recorded until 1982. Thus, after these two
conveyances, Mary Elizabeth Boynes held two acres of the three

acre remai nder of 6e.

C. The 1921 deed conveying Ann Marie George's property to
Mary Elizabeth Boynes describes the one acre parcel of 6e as
contiguous with Mary Elizabeth Boynes' parcel |ocated to the

Vést .
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d. At Newf ound Corporation's request, Mrvin Berning
surveyed the Ann Marie George parcel in 1988, identifying its
boundaries and calculating its acreage at 2.28 acres. See Pl.'s
Ex. 47. Berning named the parcel 6-0-2 with the approval of the
Ofice of Public Wrks and recorded the survey as P. WD. D9-4848-
T89. (Tr. 2, p. 59). Berning selected the nane 6-0-2 to refl ect
the parcel's historical |location within Longbay No. 1. The |and
now known as parcel 6-0-2 was never |ocated within the bounds of

6-0 or 6-0-1.

e. Berning relied on a nunber of facts to | ocate 6-0-2.
As noted in the 1921 deed, Mary Elizabeth Boynes purchased a
contiguous parcel from Ann Marie George. Because the property
was bounded by other identified parcels to the North, Wst and
Sout h, Berning deduced that the Ann George property had to lie
East of the first Mary Boynes parcel. Indeed, 6-0-2 as surveyed

I s adj acent and to the West of 6-0-1.

f. In performng his survey, Berning relied on statenents
fromat |east two persons to |locate and set perineters for parce
6-0-2. Berning relied on information he learned froma site
visit with Anbs Sullivan to |ocate the shared 6-0-1\6-0-2
boundary. During a visit in 1969, M. Sullivan identified the
eastern boundary of 6-0-1 to |locate the shared boundary. See
parcel 6-0-1 supra. Berning also visited the site with Harry
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Emanuel Sewer, the grandson of Martin Sewer, who indicated that
Mary Elizabeth Boynes |ived on the hill above the | ocust tree
depicted on plaintiff's exhibit 199. (Tr. 2, p. 55). According
to Berning's testinony, Sewer reported that the Boynes property
shared a common boundary with himwhen his fam |y owned 6Y and
that as a young boy, he and Mary Elizabeth Boynes used to talk to
each other over the fence. (Tr. 3, p. 42). Thus, Sewer's
statenments substanti ated Berning's conclusion that 6-0-2 was
bounded on the North and East by a trail along the ridgeline that

had been fenced. (Tr. 3, p. 37-8).

g. To determ ne the southern boundary of 6-0-2, Berning
relied on a 1982 survey by Louis Harrigan of a parcel Harrigan
| abel led "10" and filed as P.WD. No. D9-2468-T83. Pl.'s Exs. 26,

47. See parcel 10, infra.

2. Title

a. In 1913, Ann Marie George held an ownership interest as
a tenant in common in the three acre remai nder of parcel 6e. The
1913 Agreenent docunments her ownership interest. Pl.'s Ex. 16,

173.

b. In 1921, Ann Marie George conveyed a one acre parcel,

her interest in the three acre remainder, to Mary Elizabeth
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Boynes. This deed was m splaced and not recorded until 1982 at

Book 23-V, Page 91, No. 2984. Pl.'s Ex. 12.

C. When Sonja S. Christian inherited her nother and aunt's
estates (Vitalia and Fl orence Boynes) pursuant to court order,
she inherited their nother's (Mary Elizabeth Boynes) title to
parcel 6-0-2 pursuant to territorial court order. Pl.'s EXxs. 6,

7.)

d. In 1989, Sonja S. Christian conveyed parcel 6-0-2 to
Newf ound Cor poration by quitclaimdeed recorded in Book 34-M
Page 125, No. 3997. Pl.'s Ex. 8. Shortly after this transfer,
Newf ound Cor poration conveyed its interest to plaintiff's
partner, Newfound Limted Partnership, by l[imted warranty deed

recorded at Book 37-B, Page 505, No. 80. Pl.'s Ex. 11

e. Parties have stipulated that plaintiff holds record
title to parcel 6-0-2, Estate Hansen Bay A, No. 6 East End
Quarter, St. John, U S V.l., as shown on the survey filed as
P.WD. No. D9-4848-T89. Joint Pre-Trial Order at 6 (June 14,

1994) .

E. Par cel 6f?2

12 The designation "6f" used here refers to the 1 1/5 acre

section of Longbay No. 1 Martin Sewer purchased, not the Maria A
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1. Locati on

a. The 1894 Agreenent divided Longbay No.1 into two
parcels 6e conprising 6 4/5 acres and 6f conprising 1 1/5 acres.
Pl."s Ex. 15. See Findings of Facts, Historical Background,
supra. One nonth after this agreenent, the heirs of Eve Maria
Sewer conveyed parcel 6f to Martin Sewer by warranty deed. Pl.'s
Ex. 20. The deed explicitly referenced the George and Sewer
famlies' agreenent identifying the parcel sold as a portion of

Longbay No. 1.

b. Martin Sewer's deed described the | egal boundaries of
6f as follows: "North and East boundary. The south boundary of
Longbay no. 1. West. The bay. South. The boundary of Christian
Hugh. Viz: Longbay No.2." As the description indicated, parcel
6e (the remai nder of Longbay No.1) bounded 6f to the north and
east. This description is consistent wwth plaintiff's depiction
of the various properties and their relationship to each other on
the conposite map (Appendix A). The conposite map shows that the

parcel s conponents that constitute 6e, nanely 6-0, 6-0-1, 6-0-2,

and Zelma L. Robert parcel also known as "6f" that is |listed on
the 1913 Agreenment. Pl.'s Exs. 16, 173. The historical
docunents support the continued existence and subsequent
conveyance of the Martin Sewer parcel referred to as 6f in the
1894 Agreenent. Berning testified that he naned the Martin Sewer
property "6f" to reflect the 1894 Agreenent's nonenclature. (Tr.
2, p. 61) Plaintiff's exhibit 199, the conposite map attached to
this opinion as Appendi x A depicts Martin Sewer's forner
property as "6f".
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and an unknown renmi nder, are north and east of 6f with Christian

Hughes' forner property 6p to the south.

C. Berning performed his original survey of parcel 6f in
1970, calculating the acreage at 1.36 acres, and recorded his
survey as P.WD. No. (9-1668-T70. Pl.'s Ex. 172. \When Berning
first surveyed parcel 6f, Anpbs Sullivan was present and pointed
out the entire boundary of the property. Berning testified that
Sul l'i van "knew exactly where it was."(T.3, p.60) Sullivan
i ndicated that the western boundary was the bay, the northern and
sout hern boundaries were fenced and | ocated two tamarind trees

mar ki ng the eastern boundary.

d. Sullivan's identification of parcel 6f's boundaries was
consistent with historical docunentation, including the Roberts
deed whi ch described parcel 6f as contiguous and south of the
Roberts parcel (now known as 6-0). |In addition, Berning s survey
measured the acreage of parcel 6f, concluding that the acreage of
the surveyed property was close to the stated acreage of parce
6f recorded in the 1894 Agreenent. (T.2, p. 61) Since the
stated acreage was so cl ose, Berning surm sed that when Anderson
surveyed Longbay No.1 in 1893 and divided it into parcels 6e and
6f, Anderson cut out and neasured 6f, the Martin Sewer piece,
rat her than surveying the nmuch |arger parcel 6e. (Tr. 2, p. 46).
Al t hough the court generally has regarded acreage as an
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identifying tool with caution, in the context of Anderson's
action regarding this parcel, the court adopts Berning's

concl usi on.

e. In 1974, after Berning filed his original survey, Louis
Harrigan, surveyed an adjacent parcel, 6P, directly south of 6f,
including a survey of their comon boundary. Pl.'s Ex. 160; See,
parcel 6-0-1, supra. According to Berning's testinony and notes
on his survey map, Harrigan's survey neasured the northern
boundary of 6P (the southern boundary of 6f) from boundpost to
boundpost rather than along a fenceline as Berning' s survey of 6f
had indicated. Pl.'s Ex. 46; Tr. 3, p. 62. This difference
resulted in a net increase in parcel 6f's acreage of .01 acre.
Def'ts' Exs. D1-0, Di1-P. After conferring with Newfound, Berning
conformed his survey to reflect Harrigan's survey of the common
boundary. In 1987, Berning perfornmed a re-survey of 6f, neasured
at 1.37 acres and filed the survey as P.WD. No. D9-4313-T88.
Pl."s Ex. 46. The re-survey nenorialized Harrigan's redraw ng of
t he common boundary of 6f and 6p. When Newfound gave Berning
perm ssion as a | andowner to alter his original 1970 survey's
sout hern boundary to acconmpdate the Harrigan survey, Newfound

was not the sol e owner of 6f.

2. Title
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a. In 1894, Martin Sewer purchased 6f, a 1 1/5 acre
portion of Longbay No. 1, fromheirs of Eve Maria Sewer including
WIlliamH Sewer, Peter C. Sewer, Catherine M Sewer Beverhoudt,
and WIlliam"MBean" (probably McC ean not McBean). This
warranty deed was recorded at Book 3-H, page 471, no. 138. Pl.'s
Exs. 15, 20.

b. The 1913 Agreenment |ists Martin Sewer as the owner of a
1 1/5 acre parcel of Longbay No. 1. Pl.'s Exs. 16, 172. The
Agreenent is recorded at Book 3-1, Page 6, No. 275-276. Adel ai de
WIllians, Martin Sewer's sister, signed the 1913 Agreenent
acknow edgi ng that Longbay No. 1 had been divided and Martin

Sewer's title to parcel 6f. Pl.'s Ex. 16.

C. At trial, Newfound submtted fam |y geneal ogies in
chart formto reflect conveyances by Martin Sewer's heirs to
Newfound. Pl.'s Ex. 194. The charts suggest that Martin Sewer
had five children who woul d have been distributees upon his
death. The five children were Sanuel Sewer, Conrad Sewer,
Mortimer Sewer, Ruth Sewer Roberts and Dai sy Sewer Stevens.

Def endants did not offer any evidence to rebut these geneal ogical
charts or chal |l enge Newfound' s conclusion that Martin Sewer's
estate descended by operation of law to his issue alone. |Indeed,

Sewer stated at his deposition that Martin Sewer's interest in

27



the | and passed "through heritage" to a "whole host of [heirs]."

Pl."s Ex. 152 (Irvin Sewer's Dep. at 11 (Septenber 24, 1991)).

d. Martin Sewer's son Sanuel Sewer had at |east el even
children: Sanuel Sewer, Jr., Antonio Sewer, dive Sewer, Lucia
Sewer Jones, GCeral dine Hassel, Lionel Sewer, Merrill Sewer,
Cresida Sewer, Rufina Sewer, Philip Sewer, and Dyett Sewer. O
these children or their issue, only two, Merrill Sewer and Philip
Sewer, did not convey their interests, if any, in parcel 6f to
Newf ound Corporation. Pl.'s Exs. 85, 87, 90, 91, 93, 95, 100,
163, and 168. The other children executed quitclaimdeeds in

favor of Newfound Corporation which were recorded.

e. Martin Sewer's son Conrad Sewer had at |east ten
chil dren: Randol ph Sewer, Al phonso Sewer, Felix Sewer, Bl anche
Frazer, Roy Sewer, George Sewer, Chrissie Sewer, Agnes Sewer,
Al bi na Sewer, and Evaline Sewer. O these children or their
I ssue, five, Felix Sewer, Blanche Frazer, Roy Sewer, Al bina
Sewer, and Evaline Sewer, did not convey their interests, if any,
in parcel 6f to Newfound Corporation. O the five who may have
retained an interest in parcel 6f, one of them Felix Sewer,
deeded his interest to defendant Irvin Sewer and defendant Viol et
Sewer Mahabir. Irvin and Violet Sewer recorded their interest.

Pl."s Ex. 169. The other five children signed quitclaimdeeds in
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favor of Newfound Corporation. Pl.'s Exs. 88, 96, 97, 98, and 99.

These conveyances were recorded.

f. Martin Sewer's son, Mortinmer Sewer, had at |east one
child, Emanuel "Harry" Sewer who signed a quitclaimdeed in favor
of Newfound Corporation. Pl.'s Ex. 94. The conveyance was

recor ded.

g. Martin Sewer's daughter Ruth Sewer Roberts had at | east
three children Desnond Roberts, Cecil Roberts, and G ace Roberts.
Each of them or their issue, conveyed his or her interest, if
any, in parcel 6f to Newfound Corporation by quitclaimdeeds

whi ch were recorded. Pl.'s Exs. 83, 86 and 89.

h. Martin Sewer's daughter Daisy Sewer Stevens had at
| east three children, Stanley Stevens, d adstone Stevens and
Archi bald Stevens.  adstone and Archi bald Stevens conveyed
their interests, if any, in parcel 6f to Newfound Corporation by
quitclaimdeeds. Pl.'s Exhs. 84, 92. These deeds were recorded.
Newf ound has represented that Stanley Stevens died childless,
and, in the absence of contrary evidence, the court concl udes
that any interest he may have possessed woul d have passed to his

brot hers or parents.
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F. Par cel 6y

1. Locati on

a. In 1912, nenbers of the George famly engaged two
surveyors, J.E Lindquist and G Bornn, to neasure a thirty-acre
parcel of George land to benefit one of WIIliam Henry George
heirs, Henrietta George Sewer. Pl.'s Ex. 69, 195. The surveyors
described the parcel and its boundaries in detail. Its
boundari es included the shoreline of Privateer Bay and a cliff to
the east, a plot of |land belonging to Martin Boynes, George |and
and a pond to the north, a tamarind tree at the summ t
over |l ooki ng Long Bay, nmarked by a boundpost, at its northwest
corner, the eastern boundary fence of Richard Stevens |and to the
west, a boundpost at the southwest corner, and, finally, a line
"proceeding in an easterly direction down a snmall ravine to a
spot on Stony Bay". Pl's. Ex. 69. Lindquist and Bornn's survey

was recorded in 1913.

b. Henrietta George Sewer inmediately transferred the
parcel to Richard Benjam n Stevens, whose nane appears in the
1913 Agreenent as owner of parcel "6y," a parcel of "Nr. 6" (the
George famly property), totalling 30 acres. Pl's. Exs. 70, 16,
173.

C. Marvin Berning testified that Virgin Islands
Engi neeri ng and Surveying conpleted the re-survey of 6y in 1974,
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P.WD. B9-425-T74, after he no | onger worked for the conpany. He
also testified that he reread the deeds, the description of the
original Lindquist and Bornn survey, conpared acreage, and

anal yzed the boundaries in light of his know edge of adjacent
properties. Berning concluded that parcel 6y's boundaries, as

surveyed in 1974, were correct. (Tr. 2, p.63).

d. In addition, two old-tinmers confirmed the | ocation of
6y in their conversations w th Berning.

During his testinony, Berning stated that Anton George,
whose fam |y had been partial owners of 6y at one time, actually
showed hima portion of the northern boundary of 6y west of 6z,
see parcel 6z, infra, that was fenced. George |ocated the fenced
boundary in the sane place where the 1974 re-survey of record
depicted it. (Tr. 2, p. 64). On another occasion, Berning went
on a site visit with Harry Emmanuel Sewer. During the site
visit, Berning reported that Sewer |ocated Mary Elizabeth Boynes
property, known as 6-0-2, at the summt of the hill. Berning
asserted that Sewer said her property was adjacent to Sewer's
"old property."” Berning understood Sewer's reference to nmean
t hat Boynes' property bordered on parcel 6y, property in which

Sewer had an interest at one tine. (Tr. 2, p. 55).

2. Title

31



a. In 1912, Henrietta Sewer conveyed parcel 6y to Richard
Benjam n Stevens by warranty deed recorded at Book 3-H, Page 453,

no. 115. Pl.'s Ex. 70.

b. Upon his death in 1927, Stevens devi sed parcel 6y to
three children, conveying twenty acres to his daughter Christina
(al so known as Christiancia), and five acres each to son Joshua

and daughter Consuela. Pl.'s Ex. 54.

C. In the 1980s, after Christina and Joshua's deat hs,
their heirs petitioned the court to determ ne ownership interests
in the undivided property. Christina' s interest passed to her
son, Emmanuel Sewer and to her daughter's estate, the estate of
Lillian Powell, in equal parts as tenants in common. Lillian
Powel | "s estate al so was resolved by a petition for disposition
in favor of her husband, Thadeus Powel | and brother, Enmanuel,
who shared her interest equally in parcel 6y as tenants in
common. Pl.'s Ex. 56. Thus, Thadeus Powel| had an undivi ded one-
quarter interest in the Christina Stevens estate and Emmanuel
Sewer had an undivided three-quarters interest in her estate.
Simlarly, Joshua Stevens' heirs, Viola Smth, Godw n Stevens,
Loui sa Duzant and Mathil da Marsh took one-quarter interests as

tenants in common. Pl's Ex. 55.

(1) Through Christina Stevens
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(a) Emmanuel Sewer conveyed by warranty deed his
interest in the Christina Stevens' estate in 6y to Newfound
Cor poration recorded at Book 32-E, Page 326, No. 2179. Pl.'s EX.
72.

(b) Emmanuel Sewer and Thadeus Powel | conveyed by
warranty deeds their respective interests in Lillian Powell's
estate to another entity, Qulf Carribbean Devel opnment
Corporation. Pl.'s Ex. 71, 73. The deeds were recorded at Book
37-Z, Page 33, No. 3809 and Book 32-E, Page 323, No. 2178,
respectively. The court notes that Thadeus Powel|'s stated
interest in the property as noted on the deed appears incorrect
in light of the territorial court's disposition of Lillian
Powel|"s estate. Pl.'s Ex. 56. According to court docunents
Powel | "s interest before the conveyance was only an undi vi ded
quarter interest in Christina Stevens' estate not a 5/8th

I nterest as described on the conveyance. Pl.'s Ex. 73.

(c) In turn, Gl f Caribbean Devel opnent Corporation
conveyed by limted warranty deed its interests in parcel 6y
t hrough Emmanuel Sewer and Thadeus Powel| to Newfound Corporation
and recorded the deed at Book 32-G Page 381, No. 2188 in 1987.

Pl."s Ex. 78.

(11) Through Joshua Stevens
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Each of the Joshua Stevens heirs, Viola Stevens Smth,
Godwi n Stevens, Louisa Duzant and Mathil da Marsh, conveyed his or
her interest in parcel 6y by warranty deed to Newfound
Corporation. The deeds were recorded at Book 32-E, Page 11, No.
2174, Book 32-E, Page 320, No. 2177, Book 32-E, Page 317, No.
2176, and Book 32-E, page 314, No. 2175, respectively. Pl.'s EX.
57, 58, 59, 60.

(iii1) Through Consuela Stevens Francis

(a) Richard Stevens' third beneficiary, his daughter
Consuel a Stevens Francis ("Consuela"), held the renaining
undivided interest in parcel 6y at the tinme the Territorial Court
of the Virgin Islands declared her inconpetent in 1980 and
appoi nted her daughter, Enid Francis, guardian ad litem Pl.'s

Ex. 190.

(b) In Enid Francis' petition for the appointnent of a
guardi an, Francis alleged that Consuela had been nentally and
physi cal |y i ncapabl e of conducting her own affairs for tw years
but al so asserted that Consuela had contracted to sell her
undi vided interest in parcel 6y to Newfound Corporation for
$30, 000. 00 and 120 shares of Newfound Corporation stock. At the
time of the petition, Newfound had paid Consuel a $4, 000. 00 of the

purchase price. Pl.'s Ex. 190. Consuela's children consented to
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the petition with the exception of one son whose whereabouts were

unknown. Pl.'s Ex. 190.

(c) After Enid Francis' appointnment as Consuela's
guardi an on Novenber 10, 1980, she signed a warranty deed,
conveyi ng Consuela's interest in parcel 6y to GQulf Carribean
Devel opnent Corporation on Novenber 23, 1981. This deed was

recorded at Book 32-E, Page 329, No. 2180. Pl.'s Ex. 61.%

(d) «@lf Caribbean Devel opnent Corporation then
conveyed by limted warranty deed its interests in parcel 6y
t hrough Consuel a Stevens Francis to Newfound Corporation. The

deed was recorded at Book 32-G Page 381, No. 2188. Pl.'s Ex. 78.

(e) Finally, in 1989, Newfound Corporation conveyed
parcel 6y by limted warranty deed to plaintiff's partner,
Newf ound Limted Partnership Managenent. The deed was recorded

at Book 37-B, Page 505, No. 80. PI.'s Ex. 11.

(f) Inthe joint final pre-trial order the parties
stipulated that plaintiff holds record title to parcel 6y. See

Joint Final Pre-trial Order at 6 86(e) (June 14, 1994).

13 At the time of trial, the guardianship had not been
t erm nat ed.
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G Parcel 6z
1. Location
a. In 1879, Isabella Electra Sewer sold a parcel of |and
to Martin Henry Boynes descri bed as
a small lot of land situated in the east end quarter
named Privateerbay bounding to the East by the pond, to
the south by extrimty of the pond on a direct |ine;
West to a large Rock and fromthat direct North to a
| arge Rock in the gut and fromthat Rock west in the
gut a direct course East bounding with M. Henry George
on the ridge [irregularities in the original].
Pl.'s Ex. 128. The deed was recorded at Book U, Page 279, No. 31

in 1899. Pl .'s Ex. 128.

b. Bot h the subsequent 1912 and 1915 land lists and the
1913 Agreenent confirm Boynes' purchase of the |and, designating
the parcel "6z" and approximating its acreage at 10 acres. Pl.'s

Exs. 16, 17, 31, 173.

C. Marvin Berning testified that, in 1969, his associate

conducted an original survey' of parcel 6z's boundaries in the

1 The original translated deed bears the signature of

Ludv. Anderson, the sanme surveyor who surveyed the George- Sewer
line, see Findings of Facts, Historical Background, supra, as the
recorder of the deed. The deed, however, does not state that
Anderson actually conpleted a survey. Since Anderson recorded
the deed in 1899, the deed's description nmay actually be based on
a survey Anderson perfornmed. |If this is true then the 1969
survey is a resurvey, not an original survey. Wthin the context
of this particular parcel the distinction does not affect the
property bounds but is worth noting.

36



conpany of representatives of the adjacent |andowners.*® (Tr. 2,

62-63). Once the surveyor prepared the survey map, three famly
representatives signed the survey map approvi ng of the boundaries
as drawn. The survey map was filed as P.WD. No. B9-243-T69. An

exam nation of the survey map reveals that |Ivan George "for [the]

heirs of George famly," approved the northern boundary, Antonio

Ceorge "for [the] heirs of George fam |ly" approved the eastern

boundary, Joshua Stevens "for [the] heirs of Richard B. Stevens”

approved the southern boundary, and lastly, Loredon Boynes, "for
[the] heirs of Martin Henry Boynes" affirnmed the perineter of
parcel 6z. The parcel's approxi mate acreage as surveyed was

17.85 acres. Pl.'s Ex. 65.

d. Berning also testified that he recently resurveyed 6z
to further subdivide the parcel. (Tr. 2, p. 62). In so doing, he

confirmed the accuracy of the prior survey. He stated that while

15 The Stevens property to the south of 6z, known as 6y,

was undi vi ded and nunerous | andowners held the property as
tenants in common. This pattern of ownership -- many heirs
having an undivided interest in a parcel of land -- was typi cal
for property on the East End of St. John.

Presumabl y, owners of nei ghboring parcels to the west, north
and east of parcel 6z, pieces of property not at issue in the
present case, may have also held the property as tenants in
common. This prem se is borne out by the signatures on each
boundary where signatories signed as representatives of a nunber
of famly nenbers. As a result, while each of the survey plan's
boundari es was only approved by one person, the court finds that
each signatory acted in a representative capacity when approvi ng
the boundary. The court is unaware of any evi dence suggesting
that these signatories were not acting as representatives or out
of nmere self-interest.
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the description in the deed transferring the property from
| sabel la Sewer to Martin Boynes was rather limted, he accepted
the 1969 survey perineter because the | andowners agreed upon the

boundaries. (Tr. 2, p. 63-64).

2. Title

a. In 1969, Martin Boynes' heirs, Loredon Boynes, Florence
M Boynes, Vitalia Boynes, Janes A Boynes, Anton E. Boynes,
El dora Boynes, Mles H G@unbs, and Thadeus W Gunbs, conveyed
their interests by warranty deed to Leo Barbel, M guel Fuertes,
Aubrey Nel thropp, and George C. Parrott in 1969. The conveyance

was recorded at Book 11-C, Page 58, No. 1310. Pl.'s Exs. 63, 129.

b. Leo Barbel, M guel Fuertes, Aubrey Nelthropp and Ceorge
C. Parrott conveyed their interests in parcel 6z by warranty deed
to Newfound Corporation recorded at Book 14-R, Page 2667, No.

2965. Pl.'s Ex. 64.

C. Finally, in 1989, Newf ound Corporation conveyed its
interest in parcel 6z by limted warranty deed to plaintiff's
partner, Newfound Limted Partnership who recorded its interest

at Book 37-B, Page 505, No. 80. PI.'s Ex. 11.
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d. In the joint final pre-trial order the parties
stipulated that plaintiff holds record title to parcel 6z. See

Joint Final Pre-trial Oder at 6 86(f) (June 14, 1994).

H. Parcel 10

Location and Title

1. The designation "parcel 10" refers to a survey prepared
by CA Hamlton & Associates in 1982 and filed as P.WD. No. D9-
2468-T83. The George famly retained C.A Hamlton & Associ ates
to survey a portion of Longbay No. 1, the Janes Wl lington
George's property. Pl.'s Exs. 26, 40. (Tr. 2, p.168). The survey

cal cul ated the acreage of the parcel at 1.975 acres.

2. According to the 1913 Agreenent, Janmes Wl lington
George held an undivided interest in the portion of Longbay No. 1
with Ann Marie George and Mary Elizabeth Boynes as tenants in
cormon. Pl.'s Exs. 15, 16 & 173. The stated acreage of the

parcel was three acres.

3. Subsequently the property was partitioned. Mary
El i zabet h Boynes had acquired two of the three acres between 1913
and 1921. Pl.'s Ex. 12. Thus, docunentary evi dence shows t hat
after the partition, Janes Wellington George was the owner of a
one-acre parcel. Pl.'s Ex. 12, 16, 17, 21, 135.
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4, The entire perineter of parcels 6-0, 6-0-1, 6-0-2, and
10 was fenced except for the eastern boundary which follows an
old trail on the ridge. Pl.'s Ex. 26. This physical evidence may
suggest that the fenced property was the parcel known as 6e in
the 1894 Agreenment. Pl.'s Ex. 15, 26. (Tr. 2, p.157-58;Tr. 3,

p. 36, 44-45).

l. Parcel 6P

Location and Title

1. As early as 1867, Longbay No. 2 appears as a distinct
pi ece of property on Danish land lists. Christian Hughes, born
1791, held record title to the property neasured at four acres.
Pl's Ex. 29, 32. Longbay No. 2 is also known as 6p, reflecting
the 1894 Agreenent's division of the East End and the parcel's

desi gnation on the 1913 Agreenent. Pl's Exs. 31, 16, 173.

2. Martin Sewer's deed for parcel 6f identifies the
| ocation of 6p. The property of Christian Hughes, known as
Longbay No. 2, was |ocated south of Longbay No. 1, sharing a
common boundary with Martin Sewer's 6f, a portion of Longbay No.

1. PlI's Ex. 20.

3. Pursuant to the 1913 Agreenent all parcels designated
by a six were located north of the George-Sewer |ine and parcels
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designated by a seven were south of the line. Pl.'s Ex. 16.
Therefore, parcel 6p nust have been | ocated north of the CGeorge-

Sewer |ine.

4, This court entered a consent judgnent in a related

case, Eric Christian, Sr., as Administrator of the Estates of

Janes CGeorge Sewer, Prob. No. 398-1980, on June 2, 1994. The

terms of the consent judgnment awarded title to defendants Cedric
Lews, the representative of the Estate of Bernard WIIlians, and
defendant Irvin Sewer, for the heirs of Martin Sewer. Since the
| ocation of the parcel is in question, the court instructed the
defendants to arrange for the parcel to be surveyed. To the
court's know edge, no surveyor has been engaged thusfar to

performthe survey.

J. Parcel 7a

1. Locati on

a. The 1894 Agreenent designated the |and south of the
George-Sewer line as Sewer famly land, consisting of 78 1/2
acres. Pl.'s Ex. 15. As a result of the second Agreenent in
1913, |l and south of the George-Sewer |ine received a new
designation "7". Pl.'s Ex. 16. The Agreenent further divided
parcel 7 into four sections, 7a (24 3/4 acres), 7b (14 1/2
acres), 7c (4 3/4 acres), and 7d (34 1/2 acres). Parcel 7ais
listed as belonging to the "Sewer famly." Id. The north
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boundary of the parcel was the George-Sewer line. Since parce
7a was nerely the remai nder of the Sewer property and it was not

conveyed to others, no deed sets forth a description of the

property.

b. This parcel of |and has not been surveyed. The court's

order of June 2, 1994 in Eric Christian, Sr., as Adm nistrator of

the Estates of Janes George Sewer, Prob. No. 398/1980, provides

for the owners of the parcel to engage a surveyor
Unfortunately, to the court's know edge, the owners of the parcel
have not engaged a surveyor to performthe required perineter

survey.

C. To seek to | ocate the bounds of parcel 7a the court
must turn to conveyances docunenting the transfer of property
adj acent to the parcel and other docunentary and testinonial
evidence. O these adjacent parcels, parcel 7b, known as "Water
Rock" lay to the west of 7a. The eastern boundary of parcel 7a
according to old-tinmer Harry Emanuel Sewer's testinony as
reported by Berning, consisted of a nunber of boundaries wth
different parcels. To the northeast |lay parcel 7c owned by
Martin Sewer. |Imrediately adjacent and to the south of 7c |ay

parcel 6m® a parcel known to Harry Emanuel Sewer as the "Wl |

16 The court takes the designation parcel 6mfromthe 1913

Agreenent that |ocates 6mat Salt Pond. Berning' s conposite map
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Parcel ," that adjoined the Salt Pond. Further south to the east
lay Salt Pond. According to Harry Emanuel Sewer's reported
statenents, the pond was historically split in tw, with the
western portion belonging to parcel 7a and the eastern portion
bel onging to parcel 7d, Richard Steven's property (Tr. 2, p. 69-
71); Pl.'s Ex. 16. Finally parcel 7a was bounded to the north by
the George-Sewer |ine and the sea provided a |likely natural

boundary to the south. See generally Appendix A

d. The best evidence of parcel 7a's boundaries presently
before the court comes fromthe original deed identifying parce
7b (parcel 7a's western boundary) and the testinony of Harry
Emanuel Sewer, that supports Berning' s interpretation of the
western bound and verifies field evidence Berning identified as

t he eastern bound. Pl.'s Ex. 36; (Tr. 2, p. 69-71).

e. Beginning with parcel 7a's western boundary, the 1902
original deed identified parcel 7b calling it "Water Rock" and

measured it at 10 acres. Pl.'s Ex. 36. No further description

and testinony refer to this parcel as part of the "Wll Parcel”
known as 7c. (Tr. 2, p. 69-70); see Appendix A. The location of
6m and 7c are not properly before the court at this tinme. In
choosing howto refer to certain unlocated parcels, the court
chose to use both designations, é6mand 7c in order to sinplify
its discussion of parcel 7a's eastern boundary.

17 The 1913 Agreenment |listed the property as consisting of
14 1/2 acres. Pl.'s Ex. 16.
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appears on the deed. During his field visit with Berning, Harry
Emanuel Sewer defined Water Rock as the isthnus south of point B
of the George-Sewer |line, extending to the west fromthe
ridgeline. (Tr. 2, p. 70). Subsequently, in Septenber 1994,
Berni ng searched the site described by Sewer. He testified that
he found ol d barbl ess and barbed fence |ines extending south from
point B and to the southwest along the ridge pointed out by

Sewer. (Tr. 2, p.70-71).

f. The court finds that the conbination of the natural
t opography, Sewer's statenments and the presence of fence
remmants, particularly unbarbed wire fence, is persuasive
evi dence on which a surveyor could validly rely to set parce

7a's western boundary.

g. Conplicating matters, there exist two surveys of
portions of 7b, that extended the western boundary of 7b over the
ridgeline into the area probably belonging to parcel 7a. Floyd
George surveyed portions of parcel 7b he nanmed parcels No. 1 and
3. He conmpleted and filed maps of both portions in 1965. Pl.'s

Ex. 177, 179.

h. As a result of the subsequent conveyances that
referenced Fl oyd George's surveys, the court finds a portion of
parcel 7b totaling, according to Berning's calculations, 3.9

44



acres® was conveyed out of parcel 7a. See Appendi x A; see al so
Pl."s Ex. 198 (exhibits). Berning's conposite sketch of parce
7a's bounds set the total acreage at 17.9 acres.'® That part of
parcel 7a appears to have been conveyed out, through property

transfers relating to parcel 7b, has certain inplications to be

addressed in the followng title section.

. Turning to the eastern boundary, the only proofs
presented to the court are Harry Emanuel Sewer's statenents that
corroborate Berning's placenent of 7c to the east of parcel 7a.
During his field investigation, Berning |ocated fencelines al ong
the southern and western boundary of the "Wel|l Parcel" or parcel
6m and al ong the western boundary of parcel 7c north to the
George-Sewer |line. See Appendix A Sewer verified that Berning

had properly |ocated parcel 7c. (Tr. 2, p. 69).

J. Since the record does not contain deeds relating to
parcel 7c or 7d, both of which mght help |ocate the eastern

boundary of parcel 7b, the court cannot nake a further finding

18 The court understands this calculation to be an

approxi mation. Upon the filing of the survey map of parcel 7a,
this figure, since it bears on ownership interests of the
def endants, shall be conpared and verified.

19 The court is not troubled by the fact that the
contenporary acreage of parcel 7a anobunts to |less than the
estimated acreage listed in the 1913 Agreenent. Even the parties
to that agreenent were uncertain as to what property constituted
parcel 7a. Pl.'s Ex. 16.
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with regard to parcel 7a's likely eastern boundary to assist a

future surveyor

2. Title

a. This court's June 2nd order in the Eric Christian

action awards title to parcel 7a to defendants Cedric Lew s, as
representative of the Bernard WIllians estate, defendant Irvin
Sewer, and Newfound as tenants in conmon. The court's order does
not nention explicitly Violet Mahabir Sewer's interest in the
property. Neverthel ess, since defendants' interest in this
parcel descended through Martin Sewer and Adel aide WIIlians, as
brot her and sister, and both Irvin and Violet Sewer hold an
interest through a Martin Sewer heir, Felix Roberts, the court
wll, sua sponte, recognize Violet Sewer's interest in the
property. The court notes that plaintiff concedes certain
ownership interests of Cedric Lewis, Irvin Sewer and Viol et

Sewer. See Pl.'s Ex. 198 (argunent).

b. The percentages of ownership are at issue and nust be
determ ned. Ownership of parcel 7a vested in Martin Sewer and
Adel aide WIllians in equal shares. See generally Pl."'s Ex. 15.
The estate of Bernard WIllians asserts title clains through
Adel ai de WIlianms while Newfound and Irvin and Viol et Sewer

assert their interests through Martin Sewer.
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(i) Through Adel aide WIllians

(a) Adelaide WIlianms and her successors-in-interest
conveyed half of her interest in parcel 7b, known as Water Rock,
through a series of recorded deeds. See Pl.'s Exs. 142, 165, 166
and 175 (parcel No. 1) and Pl.'s Exs. 133, 141, 144, 177 (parcel
No. 3). The bounds specified in the deeds transferred portions

of parcel 7a in addition to a parcel 7b. Pl.'s Exs. 175, 176.

(b) The court finds that Adelaide WIIlianms successors-
in-interest's conveyances caused a de facto partition of parcel
7a along Floyd George's parcel 3's eastern boundary. Pl.'s EX.
177. As a result of these conveyances involving parcel No. 1 and
No. 3, the court finds that successors-in-interest of Adel aide
Wl lians have conveyed to third parties 21.7877% (3.9 acres of
17.9 total acres) of Adelaide WIlianms' ownership interests in
parcel 7a. As a result, the estate of Bernard WIIians'
ownership interest in the remaining total acreage of parcel 7a
equal s 28.2123% (50% - 21.7877%.

(c) Since the estate of Bernard WIllianms' interest is
di m ni shed, Newfound and the Sewers will share, in equal parts,

t he residual percentage of the Adelaide WIlianms interests.

(21.7877/2 = 10. 8938%

(ii) Through Martin Sewer
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(a) As the court set forth above, see generally
Fi ndi ngs of Facts, Part E(2), supra, plaintiff docunented and
recorded® its ownership interests in parcel 7a through a series
of conveyances. Pl.'s Exs. 101-118, 44, 74. Accordingly,
plaintiff holds 86.36363% of the identified interests in the

Martin Sewer estate.

(b) Defendants Irvin and Violet Sewer hold 2.0% of the
identified ownership interests in the Martin Sewer estate through
Felix Sewer, Martin Sewer's grandson. See Findings of Facts, Part

E(2), supra.

(c) Since the court's consent order reflected that no
other party has an interest in parcel 7a, plaintiff and Irvin and
Violet Sewer will proportionately share the remaining Martin
Sewer interest. To cal cul ate what percentage of unattributed
property should be allocated to Newfound and Irvin and Viol et
Sewer, the court performed the followi ng operations: 86.36363 + 2
= 88. 36363 (88.36363 = 100% of property owned by Newfound and

Irvin and Violet Sewer); 86.36363/88.36363 = Newfound' s interest

20 Newf ound has provided the court with copies of nine

unrecorded deeds obtained from Sewer heirs. The court is unclear
why t he deeds have not been recorded. Nevertheless, in the
interest of quieting title to this parcel, the court relies on
Newf ound's representation that the deeds are authentic and w ||
be recorded.
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= 97.7366% of the whole; 2/88.36363 = Irvin and Violet Sewer's

interest = 2.2634% of the whol e.

(d) The court finds that plaintiff holds 97. 7366% of

Martin Sewer's interest in parcel 7a.

(e) The court finds that Irvin and Violet Sewer hold

2.2634% of Martin Sewer's interest in parcel 7a.

(iii1) Final Ownership Percentages

(a) Since Martin Sewer had a 50%interest in parcel
7a, Newfound possesses ownership interests in 97.7366% of 50% of
the total acreage and Irvin and Viol et Sewer possess ownership
interests anmounting to 2.2634% of 50% Both Newfound and the
Sewers al so gai ned an percentage (10.8938% of Adelaide WIIlians

interest in parcel 7a by virtue of the de facto partition.

(b) Thus, by adding up each total ownership interest
by party and dividing by the total amount of avail able interests,
the court finds that Newfound holds 72.42031% of parcel 7a's
ownership interests. (97.7366 + 10.8938 = 108. 6304/ 149. 9999 =
72.42031.) The court further finds that Irvin and Viol et Sewer
hol d 8.77147% of the ownership interests (2.2634 + 10.8938 =
13.1572/149.9999 = 8.77147) and that Bernard Wlliam s estate
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hol ds 18. 80821% (28. 2123/ 149. 9999 = 18. 80821) of the ownership

i nt er ests.
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CONCLUSI ONS OF LAW

This case requires the court to resolve | egal issues which
primarily relate to 1) identifying and | ocating real property and
2) the conveyance or ownership of real property. To identify or
| ocate parcels of property the court nust | ook at the original
docunents, such as deeds or survey reports, defining a parcel
By anal yzing | egal descriptions within deeds, conparing surveys
and surveyor's reports, the court evaluates the |egal
description, weighing its contents, and rel ated surveying
docunents to |l ocate the parcel on the ground. To determ ne
whet her property has been conveyed or transferred properly, the
court considers whether the parties have transferred title to
| and pursuant to the Virgin Islands' recording statutes. The
| egal analysis required to determ ne questions of ownership and
title in this case is sonewhat nore discrete than the analysis
necessary to identify a parcel's |ocation.

Because there are nunerous parcels at issue, repetitive
| egal questions arise concerning the |ocation of property on the
ground and the evaluation of surveying practices. To avoid
duplicative analysis, in determ ning each parcel's boundari es,
and to focus the reader's attention on the detailed facts at
I ssue, the court has set forth the generally applicable | aw
regardi ng these conmon underlying issues in the foll ow ng

prelimnary sections. Specifically, these sections sumarize | aw
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relating to | ocating property, surveying concepts and the
surveying traditions in the Virgin Islands.

Wil e both parties have raised other subsidiary issues
during the course of this litigation, the court has focused
primarily on resolving questions of fact and law relating to
| ocation and title. As the court deals with each parcel, the
court will note the subsidiary questions of |law which arise with
respect to each specific parcel and which require resolution by

this court.

l. GENERAL SURVEYI NG PRACTI CES

A Backgr ound Resear ch

The court will first set forth basic principles of surveying
based on its review of relevant treati ses and case |law as wel | as

the expert testinony offered at trial by the parties.® A

2 At the outset, the court recognizes that a surveyor is
a licensed professional wth specialized training who is presuned
to be inpartial. See, generally, RoBILLARD, CLARK ON SURVEYI NG §2
("The Surveyor, His [sic] Rghts, Duties, Liabilities")

The surveyor should at all tinmes maintain the highest
degree of personal ethics with respect to his [sic]
wor k, and not be influenced one way or another in the
face of facts which convince himthat a certain course
Is wong. He should be as free from prejudice or

I nfl uence favorable to one or the other party as a
judge on the bench or a juror in the box.

Id. at 32.
On occasion, a surveyor may be forced to give up work if a
client asks the surveyor to falsify boundaries or deliberately
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surveyor should strive first to |ocate and exam ne all historical
records, deeds, prior surveys, nmaps and draw ngs in preparation
for conducting an original survey. See, generally, CURTIS BROW ET
AL., BoUNDARY CONTROL AND LEGAL PRINCI PLES 371-74 (3rd ed. 1986)

[ herei nafter "BouNDARY CONTROL"]; WALTER G ROBILLARD & LANE J. BOUMAN,
CLARK ON SURVEYI NG AND BOUNDARIES 84 (5th ed. 1987) (hereinafter CLARK
ON SURVEYING) | f the surveyor is not performng an original survey
then the surveyor nust also carefully review the original survey,
as wel |l as subsequent surveys or draw ngs.? The purpose of

t horoughly researching the history of a parcel of land is to
ensure that the surveyor will be able to incorporate the nost
conplete and accurate data into his or her survey. |If a surveyor
does not conplete such research, the surveyor m ght performthe
survey w thout having the benefit of essential information. For
I nstance, the surveyor m ght not adequately search for crucial
nmonunments or mght msinterpret other field or docunentary

evi dence. Brow, BounDARY ConTROL at 371. In addition, if a
surveyor knows that his or her survey will be used in a
particul ar manner, a surveyor should review rel evant docunents
and field surveys of adjacent parcels of land to ensure that his

or her particular survey will be reliable and consistent with

draw an incorrect map to benefit the client.

22 When a surveyor goes on the land and rel ocates an
original surveyor's nonunents, this subsequent survey is
technically known as a "resurvey." This section of the court's
opi ni on, however, uses the terns interchangeably.
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ot her existing surveys, so as to discourage litigation. Id. at

374.
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B. Fi el d Surveys

After a surveyor has conpleted a conprehensive review of all
avai |l abl e records, deeds and prior surveys, the surveyor begins
the field survey. Once in the field, the surveyor has a duty to
make a diligent search for all nonunents referenced directly or
indirectly in the deed or property description that either occur
naturally or were put in place by prior surveyors or other
persons. Id. at 371. Mnunents have special significance because
monunents indicate the |ocation of property at issue on the
gr ound. The search for nonunents nust continue until the
monunents are located or until there is an explanation for their
absence. 1d. at 372. |f necessary, the surveyor should consult
former surveyors, |andowners, residents, or other know edgeabl e
parties to determ ne nonunent sites or obtain other information
tending to show where a piece of property should be |ocated. Id.
Testi mony of nei ghbors and i nforned residents concerning
boundaries is an inportant source of information for resurveys.
Mapl esden v. U. S., 764 F.2d 1290, 1291 (9th Cir. 1985). As
stated in one treatise, "[a] diligent, thorough, and conplete
search for all evidence is the fundanental essence of |and
surveying." Brow, BOUNDARY CONTROL at 372. Through these
I nvestigative efforts, the surveyor attenpts to reach his or her
goal : the "location of |and boundaries in accordance with the
best avail abl e evidence" even though the best evidence nay be
"mere hearsay or reputation.” 1d. at 372-3; see Part I1(B) infra
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on determ ning the order of inportance of conflicting descriptive

el enents in a conveyance.

C. The Centrality of the Original Survey

Since the physical position of nmonunents referenced in a
conveyance reflect the original boundaries of a particul ar
parcel, a subsequent surveyor nmust attenpt to conformhis or her
survey as closely as possible to the prior surveyor's work.

Hence treatises and courts frequently recite an adnoni shi ng
maxi m nanely that a surveyor nmust follow in the footsteps of the
original surveyor. See Rudol ph Galiber's Testinony (Tr. 1B, p.
35.), Marvin Berning's Testinony (Tr. 2, p. 112-114). The
purpose and result of this principle is to give effect to the
intentions of the parties at the tinme of the survey as well as
ensuring the continuity of boundaries over tine. Accordingly,
“"[t] he general rule governing the determ nation of boundary I|ines
by resurvey is that the intent of the new survey should be to
ascertain where the original surveyors placed the boundaries,"”
not to determ ne new nodern boundaries. Thein v. Burrows, 13
Wash. App. 761, 537 P.2d 1064, 1065 (Wash. App. 1975); see, al so,
U.S. v. Chanpion Papers, Inc., 361 F. Supp. 481 (S.D. Tx. 1973)
(boundary di spute involving 135-year-old survey resolved by the
court's attention to totality of the evidence including evidence

of the parties' intentions).
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1. DETERM NI NG THE | NTENT OF PARTIES TO A CONVEYANCE

Whil e a surveyor nust aspire to walk in the exact steps of
an original surveyor, sonetinmes a surveyor may be unable to find
nonunent s placed by the original surveyor because the nonunents
may have been obliterated or lost. Wlen a surveyor is unable to
follow the precise "footsteps” of his or her predecessor, then a
surveyor must attenpt to track the original surveyor's work using
what ever recoverabl e evidence that exists. See, generally,
RoBI LLARD, CLARK ON SURVEYING 814 (section on tracking a survey); 11
C.J.S. 81. Utimtely, a surveyor may only be able to "say with
a great degree of certainty, 'this is where the surveyor

wal ked. See, Brom, BOUNDARY CONTROL at 294.

A. Oiginal Survey Lines or Lines of Possession?

When a surveyor has difficulty retracing the original
surveyor's steps, either because field evidence is m ssing or
conflicting, certain principles guide his or her eval uation of
existing field evidence. First, because original |ines control
other information contained in the conveyance, a surveyor shoul d
determ ne whether or not a |line of possession, such as a fence,
mar ks the |l ocation of the original survey |ine. See ROBILLARD,
CLARK ON SURVEYING 816.17. For instance, if the possession line is
mar ked by an ol d boundary fence erected at approxi mately the sane
time as the original surveyor ran the lines, the fence may
menorialize the survey line itself. BrRoa, BOUNDARY CONTROL at 372.
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A surveyor's determnation that a |ine of possession corresponds
with an original survey |ine should be nade according to the best
evi dence avail abl e which may include testinony of residents and
the evaluation of the age of fencing or other natural nonunents.
Id. In addition, where surveyors di sagree on the |ocation of
property lines and where a true survey line may be uncertain,
nonunent s, such as fences which mark a possession |ine and which
were established soon after the original survey, will control.
Id. at 89 and 93.

In the context of a surveyor's inability to |locate original
nonunents or the original survey lines, |lines of possession may
becone significant precisely because they give effect to the
conveyer's intentions. This is particularly true when a
conveyance contains a witten statement describing these
intentions. Accordingly, where a deed contains such a recitation
of the parties' intentions, a surveyor should conpare all of the
conflicting descriptive elenents, such as |lines of possession,
nonunent s, and acreage, and give the nost weight to the el enent
or elenments which best effectuates the intentions of the parties

to the deed. See Brom, BOUNDARY CONTROL at 82.

B. An O dering System

1. In The Virgin |Islands
Wien a |l egal description in a deed is anbiguous, territorial
| aw gui des a surveyor's efforts to resolve unclear terns. See 28
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V.l. CobE ANN. tit. 28 8§ 47 (Supp. 1978)%; see, generally, MB. M
Inc. v. George, 655 F.2d 530, 533 (3d Cr. 1981) ("sufficient

ci rcunst ances" supported the proper construction of the
conveyance, including evidence of the grantor's intent, so that
the trial court did need not resort to the statute to interpret
the deed); Roebuck v. Hendricks, 255 F.2d 211, 211-12 (3d. Cr

1958) (a | egal description referring to the conveyance of an

z The statute reads in pertinent part:

The followng are the rules for construing the
descriptive part of a conveyance of real property when
the construction is doubtful and there are no ot her
sufficient circunstances to determne it:

(1) Where there are certain definite and ascertai ned
particulars in the description, the addition of others
whi ch are indefinite, unknown, or false does not
frustrate the conveyance, but it is to be construed by
such particulars, if they constitute a sufficient
description to ascertain its application.
(2) \When permanent and visible or ascertained
boundari es or nonunents are inconsistent with the
measurenent, either of lines, angles, or surfaces, the
boundari es or nonunents are paranount.
(3) Between different neasurenents which are
i nconsi stent with each other that of angles is
paranmount to that of surfaces and that of |ines
par anount to both

* *x *
(5) Wen the shoreline is the boundary, the rights of
the grantor to the line of nmean high tide, subject to
the right of the public to make reasonabl e recreati onal
use of the shoreline, as "shoreline"” is defined in

section 402 of chapter 13 of Title 12 of this Code, are

i ncluded in the conveyance.

(6) Wen the description refers to a map, and that
reference is inconsistent with other particulars, it
controls them if it appears that the parties acted
with reference to the map; otherwise the map is
subordinate to other definite and ascertained
particul ars.
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undi vi ded parcel of property nerely in terns of acreage was
overly vague and unenforceable). Wen a surveyor construes a
description in a conveyance, the surveyor will look first to

per manent or ascertai nabl e nonunents or boundaries, then to

|l ines, angles, and finally surface area. Permanent or

ascertai nabl e nonunments or boundari es are paranount over |ines,
angl es or surface area in that order. These Code provisions have
gui ded the court's consideration of |egal descriptions contained
i n conveyances and its review of surveyors' interpretations of

t hese sane descriptions.

Territorial law parallels general surveying conventions. In
general, if the boundaries of a parcel are unclear, the deed or
ot her historical docunments include conflicting descriptive
el enents, and there is no one el enent which expresses the
concerned parties' intent, then a surveyor may turn to a wdely
accepted ordering system Courts and surveyors use this ordering
system as a neans of wei ghing and choosi ng between different
descriptive elenents. For exanple, the relative inportance of
conflicting elenents is, in descending order, a) original
surveyed lines, b) natural nonunments, c) artificial nonunents, d)
nmet es and bounds descriptions, e) courses and di stances, and f)
gquantity and acreage. See, generally, 11 C. J.S. Boundaries § 49-
57; see also Kruger & Birch v. Du Boyce, 241 F.2d 849, 853 (3d

Gir. 1957)
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2. Monunent s

Exi sting and undi sturbed nonunents called for in a
conveyance are afforded the nost weight and are given precedence
over distance, direction or area. Brom, BounpARY ConTROL at 89.
In turn, natural nonunents |ike a well-known tree or |arge rock
t ake precedence over artificial nonunents |like a fence, stake or
ditch, because they are fixed and naturally occurring. Since
nonunents or objects afford greater certainty than conputations
of courses or distances, the "true intention of the parties wll
nore probably be ascertained by adopting the call for natural
nmonunents. " Kruger & Birch, 241 F.2d at 853; see also U S. .
Doyl e, 468 F.2d 633, 636 (10th Cir. 1972).% If a nonunent is
obliterated the testinony of residents, w tnesses, or other

surveyors nmay reestablish its original |ocation. BrROW, BOUNDARY

CoNTROL at  87.

3. Acr eage

In contrast to nonunents, the nost credited elenents of a
description according to the canons of construction, quantitative
el emrents, such as stated acreage, have the |east relative
i nportance. "In the determ nation of boundaries of |and, quantity

or area has been variously declared, with qualifications..., the

24 The Bible itself guides the contenporary surveyor's

respect for even artificial nonunments, "Cursed be he that
renmoveth his neighbor's [andmark." Brow, BOUNDARY CONTROL at 87
(quoting Deut 27:17).
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| east certain or reliable elenent of description, ... wthout
wei ght or effect,...the last element to be resorted to." 11
C.J.S. Boundaries 8 57 (1938). When a conveyance includes a
description of acreage conbined with the words "nore or |ess,"”
the elenent is a recognized approximation. As such, acreage is
| ess reliable as a nmeans of determining the |ocation and
boundari es of the described property when nore substanti al

evi dence exi sts.

Consequently, if an individual purchases property froma
seller who intended to convey certain defined property described
i n the conveyance by netes and bounds and approxi mate acreage
"nore or less,"” the stated acreage loses its authoritative val ue
I f a subsequent survey shows that the property is larger or
smal l er than the stated acreage. Thorp v. Smth, 344 F.2d 452,
454-55 (3d G r. 1965). The purchaser's holdings are limted by
the seller's intent to convey the certain parcel as described by
nmetes and bounds. The stated acreage does not entitle the
purchaser to any nore or |ess property. |In Thorp, the court
stated the "phrase 'nore or less' indicated nmerely that 13 acres
was the approximate and not the precise area of the parcel of
| and whi ch was conveyed by designation. Wile a survey may
denonstrate that a stated acreage anount is incorrect, a survey
may not carve out (or elimnate) parcels of adjacent |and and add
themto the first parcel to increase (or dimnish) the acreage to
conformto the quantitative description in the deed. Simlarly,
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in Pendall v. Virgin Islands Title & Trust Conpany, 6 V.. 105,
106-7, 251 F. Supp. 733, 734-35 (D.C. V.1. 1968), where plots of

| and were pointed out to the purchaser and described by netes and
bounds on a survey plan, the deed's description by netes and

bounds prevail ed over an inconsistent reference to acreage.

4, The Cunul ative Wi ght of the Evidence

Even though nonunents usually control other inferior
descriptive elenents, occasionally, upon exam nation of all of
the different elenents, a surveyor may conclude he or she should
follow the inferior elements called for in a conveyance rat her
than a particul ar nmonunent. Surveyors should be sensitive to the
wei ght of the evidence when all the relevant elenents are
considered. For instance, a surveyor nmay |ocate property
according to the distances and area described in a deed rather
than relying on a nonunent because the di stances and area taken
together seemto better reflect the original intentions of the
parties to the conveyance. Better surveying practice requires a
surveyor to evaluate initially all of the avail abl e evidence,
even if anbi guous, regardless of its character. Then the
surveyor should draw his or her concl usions based on the nost
persuasive information, rather than blindly relying on an
abstract ordering scale to evaluate evidence on his or her

behal f. BroM, BOUNDARY CONTROL at 88-9.
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I 1'l. RURAL SURVEYI NG AND THE VI RG N | SLANDS

Havi ng summari zed surveying practices in general terns, the
court will nowturn to the Virgin Islands and the speci al
probl ens presented by surveys conducted in rural areas.

The Virgin Islands chall enges the contenporary surveyor in
several ways, that in conmbination nake a present-day surveyor's
job quite demanding. First, sparsely popul ated areas often have
not been surveyed in a systematic manner. Since the cost of
surveyi ng undevel oped land is often disproportionate to the val ue
of the property, the surveying of rural areas, when conducted at
all, has tended to produce scientifically inprecise surveys.

This is particularly true of original surveys dating fromthe
turn of the century or earlier. To further confound matters,
early surveyors appear to have foll owed regional surveying
practices based on custom ® Second, the Danish history of the

| sl ands conplicates conducting historical research. Review ng
essential reference docunents such as deeds and land lists is
nore intricate since the surveyor nust first collect and perhaps
translate ol d docunents to trace ownership of property.

Moreover, the Virgin Islands systemof recording is idiosyncratic

and requires sone famliarity.?® Third, a warmclinmte, heavy

% See discussion of V.l. surveying conventions, infra.

26 Sonme historical background is necessary in order to
understand the Virgin Islands' early |l and recording practices.
See, generally, Dudley v. Meyers, 422 F.2d 1389, 1390 (3d Gr.

1970). In the late 17th and early 18 century, the Danes settled
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vegetation and rough, often hilly, terrain in undevel oped areas
slows a surveyor's team naking fieldwork difficult and tine-
consuming.?” The court will consider each of these features in
turn and in the context of the present case.

Wth regard to the rural character of the East End of St.
John, a sparsely inhabited and rel atively undevel oped area, few
early surveys exist. As noted in an unreported decision by Judge
Christian, the East End suffers from an "abundance of chaos ..
relative to boundary lines dividing the properties of many | and

owners in the area."” Anton Ceorge et al. v. Sophia Christian et
al., No. 272-1972 (D.C.V.I. 1976). Since the |ate 1960s, sone
efforts have been nmade to harnoni ze and system ze surveying
practice on the East End. Marvin Berning, through his conpany,
V.l. Engineering and Surveying, performed an aerial survey in
1966 of the entire East End area, set up control posts using iron

pi pes placed throughout the area and oriented the survey and

control post systemto a 1966 magnetic north grid. (Tr. 2, p. 19-

St. John and divided the rural land into |large agricul tural
tracts called "estates"” to grow products such as sugar cane.
These estates, each with a distinctive nane, were further
subdi vided into separate tracts known as "quarters". \Wen |and
was conveyed, the historical nanme, referring to a particular
estate and quarter, was comonly used as a geographical unit to
identify and describe the transferred portions.

2 Berning testified that to walk and survey parts of the
East End, particularly the western slopes, one needs a nmachete to
cut overgrown cactus and bush. A surveyor's progress is slow,
perhaps only six or seven hundred feet a day. |In sharp contrast,
mai nl and surveyors survey thousands of feet a day. (Tr. 2, p. 31)
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22). The existence of the aerial survey has permtted subsequent
surveyors to prepare surveys with an eye to devel oping a
conposite map of the area. Report of Conm ssioner, Leonard

Law ence, in Anton George, No. 272-1972 at 4.

In the present case, the earliest survey is the Danish
surveyor's, Anderson's, rough sketch on a docunent in 1893
illustrating and nenorializing the division of the property of
the George and the Sewer families on the East End. The survey
consisted of a single line based on nagnetic bearings that was
silent as to the length of the line or other distances.

According to a translation of the docunent, Anderson pl aced
nonunents consi sting of stone piles at three points on the survey
line. Wiile the Anderson survey may be typical of early surveys

conducted on sparsely devel oped islands like St. John,?® its

28 Surveying treatises detail the special features of old

surveys, particularly in undevel oped areas. For instance, Puerto
Rico, where private land titles were derived from Spain, |and
grants were |large like the estates on St. John. The size of the
estates simlarly made it difficult for a surveyor to conplete a
detail ed survey. And when the | and was subdivi ded, the surveyed
parcels were often irregular in size and only described by netes
and bounds. To sinplify the surveying process and establish

cl ear bounds, surveyors often followed natural features including
streans, trails, fences or ridges to set boundaries. BROM,
BounDARY CONTROL at  353.

O her courts have recogni zed that early surveys of rura
areas have limted accuracy. |In a case involving |land on Sani bel
| sland, a Florida district court noted that "some margin or error
shoul d be anticipated and all owed due to the wild and renote
nature of the land with concomtant |low value in relation to the
cost of the survey at the tine the work was done." United States
v. 295.90 Acres of Land, More or Less, 368 F. Supp. 1301, 1307
(MD. Fla. 1974), aff'd, 510 F.2d 1406 (5th G r. 1995).
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limted description has hanpered subsequent surveyors as they
have attenpted to rel ocate Anderson's lines with conflicting
results.

Si nce Anderson's survey, the original survey on the southern
portion of the East End, includes few descriptive el enents,
referring only to nonunents and bearings, the court has sought
ot her sources to informits findings, including a search for
i nformati on about specific surveying traditions of St. John.

Al t hough the court has searched in vain for a |l earned treatise on
Dani sh or Virgin Islands surveying practices, a review of V.I.
case law and the parties' exhibits reveal ed three apparent St.
John conventi ons.

First, V.I. surveyors relied on topographical features as
nat ural nonunents. Judge Christian has noted that "where natura
ridges are found, these nmay be followed for it does appear that
such was the surveying practice in St. John in the Danish tines."
Anton George, No. 272-1972 at 3. Judge Christian's conclusion
accords with scholar Curtis Brown's generalization that early
surveyors used natural topographical features |like ridges and
streans as nonunents.

Second, V.I. surveyors estimated quantities of |and, when
recording total acreage, ignoring |and which could not be
cultivated. In the Anton George opinion, supra, Judge Christian

recogni zed t hat
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It appears to have been the practice in the days of the
forebears of these litigants to estinmate areas. It was al so
their wont to consider non-arable |and as worthless and it
seens that they elimnated such "worthless” land fromtheir
area calculations. The result is that the hillside slopes
with their conmanding view, that once were treated as no

val ue, are now regarded as though there is gold buried in
those hills ...."

Anton George, No. 272-1972 at 2. Berning confirned that as a
result of his thirty years of experience surveying on the East
End he di scovered that a parcel's actual size rarely corresponded
with the purported acreage stated on a land |ist or conveyance.

(Tr. 2, p. 46).

Third, V.I1. surveyors used hardwood boundposts as boundary
nonunents. According to a seasoned V.l. surveyor, Leonard
Law ence, hardwood boundposts are "nuch older than ... you and I.
That's what they used to mark ... [the boundaries] in those

days." Dep. Test. of Leonard Lawrence, Anton Ceorge, No. 272-
1972 at 28; Pl.'s Ex. 155. Thus, old hardwood boundposts have
consi derabl e inmportance as artificial boundary nonunents.

As a consequence of these three distinctive V.I.
conventions, as the court has reached its concl usions and
considered the cunul ative weight of all of the evidence
presented, the court has carefully noted the topographical
features of the disputed parcels, has given significantly |ess
wei ght to stated acreage and acknow edged the |ikely significance

of hardwood boundposts.
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V. SURVEYI NG ON THE EAST END

Havi ng sunmari zed basi c surveying practices as well as early
survey traditions specific to St. John, the court turns its
attention to solving the boundary and title disputes at issue in

t he present case.

A. The Significance of the Georqge-Sewer Line

The | ocation of the George-Sewer line [GS |ine] surveyed by
Anderson in 1893, being the original survey of the southern East
End, controls the |ocations of |ater-surveyed parcels. BROM,
BounDARY CoNTROL at 294, The line, A-B-CGD, was marked with stone
piles on points B and C and at two places on the CD |lines and
was based on magnetic bearings. This line divided the southern
East End of St. John with all George famly holdings to the north
of the line and Sewer fam |y holdings |located to the south. Pl.'s
Ex. 15. Anderson did not give distances or refer to specific
monunents other than the stone piles. A later agreenent, the
1913 Agreenent, between the East End property owners used the G S
line to denote how properties would be nunbered; parcels
designated with a "6" were north of the Iine and those desi gnated
with a"7" to the south, a "7". Pl.'s Exs. 16, 173. Before a
surveyor could conduct a perineter survey of a property adjacent
or near the GS line, the surveyor would have to first determ ne

its parcel nunmber and then, situate the parcel north or south of
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the line accordingly. 1In order to situate the parcel, the
surveyor woul d need to know the GS |ine's |ocation

Plaintiff contends that its expert Marvin Berning identified
the GS |line as depicted on Berning's conposite map. Pl."'s Ex.
199 and the court's Appendix A. The conposite map references
anot her surveyor's recorded survey to set the A-B segnent of the
GSline, PPWD. No. D9-491-T65. Pl.'s Ex. 177. An early Berning
survey, filed as P.WD. No. A9-166-T71, establishes the B-C
segnent. Pl.'s Ex. 161. The C D segnent runs from a hardwood
boundpost, Point C on the conposite map, along a fence line to
two ot her boundposts to the sea. Pl.'s Ex. 199.

Def endants chal l enge Berning's |location of the GS |ine and
submt a survey of the line by their expert, Rudol ph Galiber, to
refute Berning's conclusions. Defendants rely heavily on
Gal i ber's survey, appended to the opinion as Appendi x B, which
if correct would undermi ne Berning' s |ocation of parcels 6-0, 6-
0-1, 6-0-2, and 6f as well as the recorded perineter surveys of
each. This survey of the GSline was the only survey Gali ber
perfornmed for defendants; he did not conduct perineter surveys of

t he di sputed parcels.

1. Berni ng's Testi nony
Berning testified that based on his nearly thirty years of
experience surveying on the East End of St. John, he correctly
identified the GS line as early as 1970. (Tr. 2, p.83, 101). He
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revi ewed t he docunentary evidence, including the 1893 Anderson

survey report,

and conducted field visits to |l ocate the stone

piles and reestablish the GS line in accordance w th proper

surveying techniques. (Tr. 2, p. 83). Wile searching for

Ander son's nonunents, he found stone piles surroundi ng hardwood

boundposts at the place designated Point C on the conposite nmap

as well as at two places on the GDline. (Tr. 2, p. 76, 94)%.

The hardwood boundposts marked an old fence line that followed a

natural ridge in a southern direction towards the sea. (Tr. 2,

p.84). Thus,

Berni ng concl uded that he had identified the CD

| ine as Anderson's survey described it.

Berning | ocated the B-C segnent of the GS line by foll ow ng

an old unbarbed wire fence along a natural ridge southwest from

Point C. In his testinony, he explained the significance of old

W re:

What inportance did you attach to the ol d barbl ess
fence that you found in the fields?

W attached quite a bit of inportance to them It
was an indication that, especially when you get to
the ol d barbless wires which I think were used
probably in the early 1900s or the |ate 1800s,
they were the older wires and we usual ly found
themlying just on the ground. On occasion you
woul d find sone enbedded in trees but as you trace
those out and then read the land lists and absorb
what people tell you about adjacent owners and
just pick up everything you can and put it in your

29

Berning did not identify Point D and indicated that, if

he were asked to record an official survey of the line, he would
go back into the field to try to locate that point. (Tr. 2

p.118).
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head and then try to conme up with a map. This is
-- it's not an easy task.

(Tr. 2, p. 48).% The presence of barbless wire then indicates
that the fence along the B-C line was erected soon after the
Ander son survey divided the East End. Such evidence strongly
suggests that the fence line was a title line rather than a line
of possession. (Tr.2, p. 88).

Two persons on separate occasions confirmed the |ocation of
the ridge's significance as a boundary |ine, Henry Emmanuel
Sewer, the ol dest nmenber of the Sewer famly and a non-party, and
Bernard WIIlianms, whose estate defendant Cedric Lew s represents.
Berning testified that when Henry Emmanuel Sewer visited the East
End with him Sewer told Berning that Sewer fam |y property
extended south fromthe area of Point B. (Tr. 2, p. 70). And
when Bernard WIlians sought Berning' s services as a surveyor in
1969 WIllians stated that the ridge line leading up to Point C
was the GSline. (Tr. 2, p. 84).

In addition to speaking to persons with know edge of the
East End, Berning neasured the angles of his GS line. Upon
nmeasurenent, the B-C and C-D angles conforned closely with
Anderson's survey. (Tr. 2, p. 102). The angle A-B was not as

close as the other angles. Pl.'s Ex. 15; Tr. 2, p.82.

30 Barbed wire is a nore nodern invention, not devel oped

until the 1870s. See Washburn & Mben Manufacturing Co. v. Beat'Em
Al Barbed-Wre Co., 143 U. S. 275, 280 (1892).
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Berning al so conpared the purported acreage of the Sewer
| and south of the GS |line, stated in Anderson's survey report to
hi s nmeasurenent of the property south of his GS line. Berning
cal cul ated that approxinmately 84 acres lie south of the present-
day G S line conpared to 78 1/2 acres recorded by Anderson

From the cunul ative wei ght of the evidence -- field evidence
i ncluding the fence |ines, hardwood boundposts and stone piles,
the natural ridges, statements fromlocal persons, and the
measurenent of the interior angles and acreage -- convi nced
Berning that he had correctly located the GS line. (Tr. 2, p.
103). He acknow edged, however, that he never recorded a forma
survey of the GS line and is |ess confident about the A-B

segnent. (Tr. 2, p. 82, 94).

2. Gal i ber's Testi nony

In preparation for his testinony in this suit, Rudol ph
Gal i ber, defendant's expert, surveyed the GS line after
revi ewi ng ot her surveys and historical docunments, spending
approxi mately eight hours |looking for field evidence over two
days. (Tr. 1B, p. 50,89). He had not previously conducted a
survey on the East End of St. John. (Tr. 1, p. 45-6). @aliber
first contacted the CGeophysical Data Center to identify the
declination of the nmagnetic needle in 1893 so that he could
accurately identify Anderson's survey |lines based on the bearings
Anderson specified. (Tr. 1B, p. 48). He then anal yzed Anderson's
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survey sketch, a small drawing with three points and |ines
superinposed on a tracing of an old nap of the shoreline and
conpared the proportions of Anderson's three |ine segnents, A-B,
B-C, and CGD.(Pl."s Ex. 15) Then he went into the field, |ooked
for Anderson's nonunents, the stone piles, identified one stone
pile, as referenced on a Berning recorded survey nmap, and struck
his Iines and angl es accordingly. (Tr. 1B, p. 48-52). Galiber
did not locate Points A, B or D, B appeared to be obliterated by
devel opment. (Tr. 1B, p. 52, 68).

Galiber's survey thus differed fromBerning's in the
following three ways. First, Galiber located his Point C
approximately 400 feet north of Berning' s Point C based on
Galiber's identification of a stone pile that Berning has noted
on a recorded survey map. (Tr. 2, p. 122) (See Appendix B).
Second, (aliber enphasized the inportance of striking |lines
according to nmagnetic bearings properly adjusted for declination
over 100 years because Anderson as the original surveyor called
for bearings. Third, Galiber attenpted to approxi mate di stances
for two segnments, A-B and B-C, of the G S |line based on
Anderson's survey sketch. Berning, on the other hand, having
identified a different Point C, a hardwood boundpost surrounded
by stones, neither used magnetic bearings to run his survey |ines
nor interpreted Anderson's sketch to fix the lengths of lines A-B

and B-C.
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3. Locating the George-Sewer Line

After listening to the surveyors' testinony, conparing their
survey draw ngs and considering the historical docunents, the
court finds Berning' s relocation of the B-C-D section of the GS
line significantly nore credible and nuch nore grounded in
substantial and convi nci ng evidence than Galiber's survey.

Gal i ber fatally underm ned his own work when he admtted
that if his Point C was incorrect he could not accurately strike
Anderson's survey lines. (Tr. 1B, p. 64-5). Unfortunately his
reliance on Berning's notation on a survey map "boundpost pl aced
by pile of stones"” was conpletely msplaced. Defts.'s Ex. D1A,
D1B. The court believed Berning's testinony that the stone pile
in question, Galiber's Point C, was actually placed in the early
1970's by Anton Ceorge, a long-tine East End resident, during a
field visit wwth Berning. (Tr. 2, p. 57, 97-100). George pl aced
the stones to mark an existing iron pipe which designated a
boundary of George famly property. Defendant Irvin Sewer's
testinmony did not dispute Berning' s explanation, testifying that
he saw the pile of stones sonetine after 1974 foll ow ng Anton
George and Berning's field visit. Since the pile of stones is of
recent origin, it clearly could not be one of Anderson's called
for nmonunents. Therefore, the court nust disregard Galiber's
survey of the GS |line.

Al t hough Galiber's survey turned out to be denonstrably
| naccur ate, perhaps because he had little experience on the East
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End and a limted focus, his testinony provided the court with a
standard agai nst which to evaluate Berning' s surveying practices.
The court finds that Berning followed correct surveying

techni ques, relying on the best avail abl e evidence to reconstruct

the intentions of the original parties to the Anderson survey.

a. Shoul d Berning Have Relied Mire Heavily on Anderson's
Calls for Magnetic Bearings?

Based on the rough character of Anderson's survey, Berning
did not need to overenphasize the significance of magnetic
beari ngs, even though Anderson did call for bearings. Calls for
magneti c bearings in old surveys present difficult problens for
contenporary surveyors. Two conpasses may give substantially
different bearings for the sane line even if the two readings are
taken at the sane tinme. Brow, BounDARY ConTROL at 113.  The
readi ngs vary according to the weather, topography and
surroundi ng objects, and are subject to daily and annual
declination. As years pass, it becones necessary to control for
declination and correct contenporary bearings to follow origina
survey lines. Id. at 113-14. As Galiber correctly noted, a
surveyor may consult the National Geodetic Survey tables to
I dentify declination changes in the absence of a reliable bearing
readi ng on which the surveyor may rely. Id. (Tr. 1B, p. 47-9).

Unfortunately, no one can identify how weat her conditions or
t opographi cal features could have interfered with Anderson's
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original conpass readings. The only remaining evidence of
Anderson's line are the old fenceline and hardwod boundposts on
the C-D segnent of the GS line. The court finds this field

evi dence much nore conpelling than Anderson's inpreci se nagnetic
beari ngs that were subject to an unknown nunber of vari abl es.
Significantly, Galiber did actually adopt the general direction
and | ocation of the C D segnent even though he placed his Point C
farther to the north on the sane basic CGD Iline. (Tr. 1B, p. 50,
76-8). Therefore, the court finds no reason to enphasize
magneti c conpass readings instead of field evidence relied upon

by both parties.

b. Shoul d Berning Have Extrapol ated the Length of the G S
Segnments from Anderson's Survey?

Since Galiber stressed bearings and proportionate distances,
the court considered whether Berning should have tried to
approximate the I engths of the A-B and B-C segnents differently.
The court concludes that Anderson's sketch is not sufficiently
precise to justify such an attenpt. Anderson's draw ng does not
I ndi cate di stance and seens to be nerely a qui ck approximtion of
the GSline. There is no scale to followto identify the
| engt hs of the segnents and no geographi cal features noted, other

than an eighteenth century shoreline, to follow
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C. Did Berning Properly ldentify Title Lines Reflected By
the G S Line Through Careful Wighing of Field and
Testi noni al Evi dence?

The docunentary evi dence unquestionably reveal s that
Ander son surveyed this large rural tract of land quickly, in a
single day, nearly one hundred years ago. Even he considered his
survey inprecise, stating that it nerely approximted stated
acreage. Additionally the Georges and Sewers acknow edged t hat
Ander son had not done a "proper survey" but that they knew what
they owned. PlI.'s Ex. 15, 17, 163. In I'ight of these
adm ssions, longtinme residents of the East End were the npst
i kely to know where the Anderson boundary lies. Owners of
property presunptively know what they own and their |ands
boundaries. See, e.g., Jackson v. Smth, 19 V.I. 361, 367 (1983)
(quoting Piazzini v. Jessup, 152 Cal.App.2d 58, 314 P.2d 196
(1957)). Their old barbless fence lines, |ines of possession,
were |ikely boundary lines erected soon after the Anderson survey
and shoul d be regarded in this case as artificial nmonunents.
Since the fence lines were artificial nmonuments marking old
survey lines they take precedence over slightly different conpass
bearings. Thus, the court finds that the fence lines here are
monunments reflecting residents' know edge of boundary I|ines.
These fencelines, rather than Anderson's references to bearings,
nore accurately denote the GS |line.

In addition, the court finds Berning's reliance on natural
nonunment s persuasive. Berning |ocated the B-C-D |ine on natural
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ridges. It is highly likely that Anderson, consistent with rural
surveying practices of the time, probably followed natura
t opographi cal features. Using the earth itself as a nonunent
woul d have sinplified the necessary fieldwork, permtting
Anderson to finish his survey in a day and providing residents
with an easily identifiable and enduring boundary Iine.

Significantly, Berning did |ocate three |ikely Anderson
nmonunent s, the three hardwood boundposts on the C-D line. These
boundposts were probably ol d boundary markers.® Al though his
conposite nmap designates the nonunents as hardwood boundposts, he
testified that the hardwood boundposts were al so marked by stone
piles. As such, his fieldwork effectively located called for
nmonunments. The existence of the stone piles on the old fence
lines further justifies the court's conclusion that the fences
al ong B-C-D were boundary |lines not just fences erected to pen
| i vestock or for sone other purpose.

Berning's other research, collecting testinony from
know edgeabl e persons, conparing Anderson's angles to his own and
measuri ng acreage, al so supports Berning's conclusion that he
correctly identified the GS line. Under the circunstances,
where testinonial evidence corroborated physical evidence,

Berning's reliance on statenents from| ocal persons was

31 The court has suggested that St. John surveyors used

har dwood boundposts as nonunents. See Concl usions of Law, Part
11, supra.
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appropriate. "In sone areas of the country, the surveyor nust, of
necessity, have greater reliance on hearsay or recognition in
arriving at his [sic] conclusions.” Brow, BounDARY ConTROL at 376.
As required by good surveying practice, Berning conpiled al
avai |l abl e evi dence, conbini ng docunentary, testinonial and field
evidence, to trace the original surveyor's footsteps to the
greatest extent possible and to give effect to the George and
Sewer famlies original intentions. Over many years, he nade a
t horough search for physical evidence on the ground and he
bal anced the infornmation he | earned, giving the nbst credence to
natural and artificial nonunents. He did not over-enphasize nore
abstract information |ike nagnetic bearings and acreage that may
be subject to human error in the face of persuasive field
evidence. His work properly reflects the cunul ati ve approach to

evi dence urged by surveying treatises. *

d. The A-B Segnent

At this time the court will not adopt the A-B segnent of
Berning's GS line for the follow ng reasons. First, Berning
testified that he has not conducted a fornmal survey of the GS
line. (Tr. 2, p. 115). He indicated that nore work woul d be

required to prepare a survey map of record. Second, his

32 Schol ars encourage surveyors to take a conprehensive

approach to evidence and denonstrate how surveyors may give nore
wei ght to some conflicting descriptive elenents than others. See
Concl usions of Law, Part I1B infra.
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testinmony reflected some uncertainty about this segnment. During
cross-exam nation, he was only certain that B-C-D was correct,

not A-B-C-D, and admtted that the A-B-C interior angle strayed
farther from Anderson's reported angle. (Tr. 2, p. 104). Third,
to identify the A-B segnent Berning relied on another surveyor's
work. This other surveyor, Floyd George, conducted a perineter
survey of a parcel of land known as 7b. Having exam ned Ceorge's
survey map, there is no evidence to suggest that George revi ewed
Anderson's survey report or tried to identify the GS |ine before
conducting his survey. Since George's survey does not attenpt to
depict the A-B segnent and notes ruins and ot her physical
evidence that mght aid a future surveyor's attenpt to resurvey
the A-B segnent, the court does not find that the George survey,
at this tinme, nerits Berning's reliance. For these reasons, the
court rejects Berning's A-B segnent of the G S I|ine.

Determ ning the A-B segnent of the GS |Iine should be part
of the as yet unconpl eted survey of parcel 6p. The A-B segnent
will formthe sout hwestern boundary of the parcel, running from
Point Bto the Bay. The surveyor who the owners of parcel 6p
retain to do the perineter survey of their property should first
review all of the rel evant docunentary, testinonial and field
evi dence al ready assenbled as a prelude to perform ng parcel 6p's

perimeter survey.

V. THE PARCELS
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The followi ng analysis sets forth the | ocation and ownership
of the disputed parcels of land. The court notes that it reached
the followi ng conclusions only after extrenely careful
del i beration, recognizing that the defendants regard this |and as
famly property. The court nade these decisions on the basis of
evi dence presented by the parties, with an eye to providing
definite boundaries for the future and a sense of finality, and,

t hus, drew reasoned inferences to |ocate the disputed parcels.

A. Location and Omership of Parcels 6-0, 6-0-1, 6-0-2, 6f,

6Y, 6Z and 10

1. Parcel 6-0

a. Location

Plaintiff clains that Parcel 6-0 should be | ocated as shown
on a survey by Marvin Berning for V.I. Engineering filed as
P.WD. No. D9-4311-T88. Newfound also alleges that Parcel 6-0
only represents the Roberts section of the |arger property
hi storically known as Longbay No. 1. See Findings of Fact, Part
B, supra. |In other words, other sections of Longbay No. 1,
nanely property held by Ann Marie Ceorge (allegedly Parcel 6-0-
2), Mary Elizabeth Boynes (allegedly Parcel 6-0-1) and Janes
Wel lington George (allegedly Parcel 10) referenced in the 1913

Agreenent, would be | ocated outside of Parcel 6-0.
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Def endants assert that Parcel 6-0 is depicted on a 1956
survey perfornmed by surveyor Louis Harrigan, recorded as P. WD
No. (P-402-T56. They challenge Berning's resurvey of Harrigan's
survey lines, specifically contesting Berning' s extension of the
boundary lines to the sea on the western boundary, and Berning's
cal cul ation of acreage. |In addition, defendants argue that
Parcel 6-0-1, 6-0-2, 10, and 6f nust be |ocated within the bounds
of Parcel 6-0.

This parcel's numerical designation |ocates the property
north of the George-Sewer line. None of its boundaries are
dependent on the location of the line itself. App. A As a
result, to follow the original East End surveyor's footsteps only
requires that the court |ocate the property north of the GS
line. See Findings of Fact, Part |I (A), supra.

Louis Harrigan perforned the original perineter survey of
this parcel in 1956. Although Harrigan followed an existing
fenceline when performng his survey, his calls and map refl ect
straight lines. Harrigan's formal depiction of the fenceline,
however, does not negate the fence's significance as reliable
field evidence on which Harrigan based his survey.

As a matter of law, this survey controls future surveyor's
maps of the sanme property, specifically Berning's 1969 and 1987
resurveys. Neverthel ess, as summari zed bel ow, persuasive field
and testinonial evidence suggests Berning's 1969 resurvey is a
significantly nore definitive and precise redrawi ng of the
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original bounds that Harrigan identified than Harrigan's 1956
map.

Def endants objected to Berning's 1969 survey, arguing that
Berning did not accurately retrace Harrigan's footsteps as he
perfornmed a resurvey of parcel 6-0. The initial question to be
resol ved i s whether Berning should have foll owed existing
fencelines enclosing the all eged perineter of parcel 6-0 or the
straight lines extending from boundpost to boundpost depicted on
Harrigan's survey map. A d fencelines may be reliable evidence
of boundary lines. Dudley v. Meyers, 422 F.2d 1389, 1392 (3d
Cir. 1970) Additionally, testinony by former residents
i ndi cating that fences were built on original |ines and
termnated at original corners is particularly rel evant
i nformati on on which a surveyor may rely. ROBILLARD, CLARK ON
SURVEYING, 8§ 1517 (1987).

Berning testified that he traced the fenceline in question
which ran the entire perineter of parcel 6-0. (Tr. 2, p. 41). In
so doing, he relied on Anos Sullivan, the fornmer resident to the
north of parcel 6-0 who identified the boundary Iine between his
property and the Roberts property. M. Sullivan told Berning
that the perinmeter of the Roberts property had been fenced for
nmore than fifty years. (Tr. 2, p. 49). On this information
Berning followed field evidence of the fencelines, identified
Harrigan's concrete boundposts to the East and cal cul ated the
acreage of the parcel at eight acres. Since the area had been
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fenced for nore than fifty years when Berning first surveyed the
parcel in 1969, the fence was erected prior to 1920. %

Therefore, the fenceline should accurately reflect the old

| andowners' know edge of property boundaries as described and
docunented in the 1913 Agreenent. Accordingly, the court finds
that the fencelines defining parcel 6-0's perineter represent
property bounds. Berning appropriately relied on Anbos Sullivan's
testinony to identify the fenceli nes.

The court also finds that the field evidence of old
fencelines is nore persuasive evidence of original boundary |ines
than Harrigan's survey map's straight lines. Berning suitably
expl ai ned how Harrigan traced the fencelines, placed boundposts
at nmajor corners or bends in the fence and then drew straight
| i nes connecting the boundposts on his map. (Tr. 2, p. 41).
Since in all likelihood Harrigan actually followed the sane
fenceline that Berning | ocated, Harrigan's straight lines are
| ess persuasive than Berning's retracing of the fences on the
ground. In conpleting his survey, Berning did not alter the
footsteps of the original surveyor as nmuch as attenpt to nore
accurately depict on a survey nap where the original surveyor

actually wal ked. Berning's 1969 resurvey reflected the best

33 Irvin Sewer also testified that he renenbered fences

al ong the northern, eastern and southern boundaries of parcel 6-0
from when he was a young man in the 1940s and 50s. (Tr. 3, p. 71-
3). At that tinme, his famly kept cattle within the bounds of
parcel 6-0. His testinony does not conflict with the information
Berning gathered from conversations with Anos Sul livan.
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avail abl e evidence mrroring the intent of the original
| andhol ders.

Def endants' next argunment with respect to Berning' s resurvey
of parcel 6-0 raises the nore specific issue of howto |ocate the
parcel's western boundary. They contest Berning' s depiction of
the western boundary at the nean high water |line of the sea
rat her than higher on the bank where Harrigan placed his now
m ssi ng boundposts.

Def endant s suggest that Berning erred in interpreting
Harrigan's western boundposts as witness posts rather than as
term nus points. Defendants argue that they have a claimto the
| and between Harrigan's western boundposts on the shore and the
actual shoreline. However, the calls in the original |and
description for parcel 6-0, indicate that parcel 6-0 was bounded
by the sea to the west. Pl.'s Ex. 21. Harrigan's survey nmap al so
designates the western bound with the words "Long Bay." (Tr. 2,

p. 141). Whi | e conducting his resurvey, Berning traced the
fenceline, reestablished where Harrigan had placed the shoreline
boundposts called for in his survey and ran the survey lines to
the nean high water mark, identifying the shoreline as the

west ern boundary.

When a | and description calls for the sea as a boundary, the
courts interpret this call as a call for a natural nonunent. The
shoreline, not the higher bank, then, is a property boundary. Red
Hook Marina Corp. v. Antilles Yachting Corp., 478 F.2d 1273, 1275
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(3d Gr. 1973). Specifically, title extends to the nmean high

wat er mark along the shore. 1d; see also V.I. CobE ANN. tit. 28 8
47(5) (1976); see, generally, RoBILLARD, CLARK ON SURVEYING § 29.04
(5th ed. 1987). Surveyors generally depict such a boundary by

pl acing w tness posts back fromthe shore to ensure that the
boundposts wll not be obliterated by erosion and an ever changi ng
shoreline. This witness post is not, however, the called for
nonunent; the sea remains the natural nonunent denoting the
property bound. As one treatise el aborates:

Since the water line represents the limt of ownership of

t he subdivider, and since the surveyor coul d not

conveniently set a stake at a subnerged location, it is

assuned that the stake set upon the bank was intended only
for line and the water as called for by the plat or in the
description is intended to be the true term nation of the

l'i ne.

BrOM, BOUNDARY CONTROL, at 91. Therefore, "original nonunments set
on the shore control the direction of a line but not its
termnus." |d.

The court finds defendants' argunent concerning the parcel's
western boundary without nerit and adopts Berning' s western
boundary. Berning properly followed well-established surveying
practices and territorial law to reestablish obliterated
boundposts and properly interpret the original deed and
Harrigan's calls for the shoreline as the western boundary rather
than the bank. Indeed, Berning testified that, after retracing
hundreds of Harrigan's surveys, he determned it was Harrigan's

comon practice to designate witness posts as boundposts on a
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survey map. (Tr. 2, p. 43-44, 137-140). Hence, he correctly
interpreted Harrigan's boundpost notations on the survey map as
W tness posts and correctly ran his lines westward to reach the
mean hi gh water mark.*

Def endants nount a final challenge to Berning' s |ocation of
parcel 6-0, disputing Berning' s cal cul ati on of acreage at ei ght
acres instead of the stated 3 4/5 acres. They argue that the
i ncreased acreage supports their claimthat Berning enlarged
parcel 6-0 to include other parcels, nanely 6f, 6-0-1, 6-0-2, and
10.

Surveyors who retrace old surveys in the Virgin Islands and
ot her rural areas have found stated acreage to be the | east
reliable indicia of a parcel's original boundaries. See
Concl usions of Law, Part I1(B)(3), supra; see also V.|I. CobE ANN
tit. 28 § 47 (1976). The docunents before the court conclusively
show that | andowners routinely relied on acreage approxi mations
and did not have careful surveys perforned to cal cul ate the exact
acreage they held. See Findings of Fact, Part A, supra. Even

Harri gan, on whose survey defendants rely, calculated the

3 Def endants' offer Galiber's resurvey of the Harrigan
bounds of parcel 6-0 as support for their argunents. However,
Gal i ber nerely |l ocated Harrigan's boundposts and reestablished
the wi tness boundposts to the West as corner posts. Since
Galiber relied on Harrigan's inprecise straight lines, Galiber's
survey suffers fromthe sane infirmties that undercut Harrigan's
survey. Accordingly, the court nust accord Galiber's resurvey
little weight.
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parcel's acreage at 7 1/4 acres, alnpbst twi ce the stated acreage
of parcel 6-0.

In addition, Berning accounted for the difference in acreage
in his testinony. He testified that by followi ng the fencelines
i nstead of straight lines and setting the western boundary al ong
the sea increased the size of parcel 6-0 by 3/4 acres. (Tr. 2, p.
43-6). Accepting Berning' s explanation, the court will reject
def endants' suggestion that a difference in cal cul ated acreage
proves Berning's resurvey is inaccurate.

None of defendants' three argunents concerning Berning' s
resurvey of parcel 6-0 appear neritorious. Accordingly, the
court finds Berning's 1969 resurvey is a faithful retracing of
original survey lines mapped by Harrigan. See Pl.'s Ex. 125.
Furthernore, there is no docunentary or other evidence to suggest
that parcels 6-0-1, 6-0-2, or 10 fall within the bounds of parce
6- 0.

Plaintiff urges the court to adopt Berning' s 1987 resurvey
of parcel 6-0 (depicted on P.WD. No. D9-4311-T88) which
cal cul ated acreage at 8.06 acres, instead of the 1969 resurvey.
Yet, plaintiff has not net its burden to show why the resurvey
di stances and cal cul ated acreage varies slightly fromthe 1969
survey. Berning did not testify concerning the change and
Berning's testinony supporting the change on cross-exam nation
consisted of a single line "the north bound changed.” (Tr. 3, p.
30). In an attenpt to understand why Berning' s 1988 resurvey
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woul d differ fromhis 1969 resurvey, the court reviewed the
record, but to no avail. No further explanation was given even

t hough Berning's survey does not purport to uncover additional
field evidence or reliable testinony of "old-tinmers" to support

t hese changes. Al though the changes on the |later survey may be
m nor, the evidence before the court does not support the court's
reliance on the 1987 survey. Therefore, the court rejects

Berning's 1987 resurvey and instead adopts the 1969 resurvey.

b. Title

Plaintiff alleges it holds one hundred percent of the
ownership interests in parcel 6-0. In response, defendants argue
that Irvin Sewer holds a certain interest in parcel 6-0 through

Ceci| Roberts, a son of Al phonso Roberts. Pl.'s Exs. 5, 191.7%

¥ Ceci| Roberts through his representative asserts a
claimto this parcel. The court wll not recognize his claim

The deed recites that all of the heirs of Al phonso Roberts
were signatories, nanely Zelma Roberts, Maria Roberts, Desnond
Roberts, Al exandrino Roberts, G ace Roberts Dean, Louise Roberts
Sewer, Sanuel Sewer, Cenevieve Roberts Marsh, WIIl H Marsh.
Defendant Irvin Sewer argues that Cecil Roberts, allegedly a son
and heir of Al phonso Roberts, did not sign the deed in 1953 and
thus did not convey his interest in this property. |ndeed, Ceci
Roberts was not a signatory to the deed. M. Sewer indicates
that he now has a power of attorney for Cecil Roberts.

No evi dence has been presented to this Court suggesting 1)
that Cecil Roberts is indeed a son of Al phonso Roberts or 2) that
Cecil Roberts ever denonstrated any interest in this property
until the genesis of this lawsuit. 1In fact, although Irvin Sewer
testified at trial, defendants presented no testinony with
respect to this issue at trial. (Tr. 3, p. 69-103) After forty
years of silence, neither Cecil Roberts nor his representative
may conme forward and attenpt to disrupt the title of subsequent
good faith purchasers. In the alternative, even if Roberts has
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In order to possess record title, a property owner mnust
record his or her legal interest in a parcel. Docunents
affecting real property nust be recorded in the office of the
recorder of deeds. See V.I. CooE ANN. tit. 28 8§ 121 (Supp.
1991).% The recorder of deeds nust record all deeds of transfer
of property. See V.I. CooE ANN. tit. 33 8§ 2362 (1967). 1In so
doi ng, the recorder of deeds certifies the tinme when a conveyance

is received. A conveyance is deened recorded at the tine it was

not been divested of sone property interest by operation of |aw
after forty years, the plain | anguage of the conveyance suggests
that "all of the heirs at |aw and next of kin of Al phonso
Roberts" relinquished their interests to parcel 6-0 in 1953.
Pl.'s Exs. 5, 191. As a result, the heirs granted the Dobbs and
all of their "heirs and assigns forever, all that certain | ot
described as ... parcel 6-0." Wile the deed in question does
not specifically state that the grantors warrant clear title, the
deed's plain | anguage strongly inplies that the Roberts heirs
intended to pass good and valid title permanently to the Dobbs
and the Dobbs' heirs. Public policy suggests that this court
should interpret this | anguage and Cecil Robert's forty-year

del ay contesting the validity of the 1953 deed and subsequent
conveyances, to find that any claimCecil Roberts may have had is
barr ed.

Even if the court were inclined to | ook nore favorably upon
Roberts' bel ated argunents, the court notes that Irvin Sewer is
an unusual choice to act as Roberts' representative under the
circunstances. Sewer's parents, Louise Roberts and Sanuel Sewer,
were signatories to the 1953 deed originally transferring the
Al phonso Robert's property to the Dobbs. Sewer's parents
specifically stated in the deed that the signatories were
Al phonso Roberts' only heirs or kin. Pl.'s Ex. 5. It would be
inconsistant to allow Irvin Sewer to advance Cecil Roberts'
interests when his parents represented in 1953 that Cecil Roberts
was not an heir of the Roberts estate.

36 The statute reads in pertinent part: "Docunents
affecting real property, which are required or permtted to be
recorded, shall be recorded in the office of the recorder of
deeds in the judicial division in which the property is |ocated
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received. See V.I. CooE ANN. tit. 28 §8 123 (1976). An unrecorded
conveyance is void as to subsequent good-faith purchasers. See
V.I. CooE ANN. tit. 28 § 124 (1976). |If a conveyance of real
property was nmade in accordance with the laws of the Virgin
Islands in force at the tinme of making and properly executed,
then the conveyance is sufficient to convey legal title to the
property. See V.l. CobE ANN. tit. 28 8§ 131 (1976).

Sonme of the title docunents on which the court relies
obvi ously existed prior to the nodern recording statutes in force
inthe Virgin Islands. 1In particular, the 1894 and 1913
Agreenents and nineteenth century deeds were "recorded" by being
read aloud at "St. Jan's ordinary court” and added to witten
registries. See Pl.'s Exs. 15, 16, 21, 173. This nethod of
recordi ng appears to have been the conmmonly accepted practice of
t he Dani sh government before 1921.3% The court, therefore,
recogni zes this formof recording as valid pursuant to the
provisions of V.I. CoboE ANN. tit. 28 8 131 (1976), supra.

The docunentary evidence detailed in Findings of Fact (Part
B) support the court's conclusion that the Roberts portion of
Longbay No. 1, known as parcel 6-0 has been descri bed

consistently and transferred as an intact parcel from 1913 to the

37 From 1921 until 1976, |and transfer docunents
concerning real property on St. John were recorded first by the
clerk of the district court and then by the judge of the police
court. See V.I. CobE ANN. tit. 28 8 128 (1976) (explanatory
not es) .
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present. Plaintiff has entered the rel evant recorded deeds in
evi dence to establish that they hold record title to the Roberts
portion of Longbay No.1l, known as parcel 6-0. See Pl.'s Ex. 191.
Consequently, the court finds that plaintiff has carried its
burden and established, by a preponderance of evidence, their
ownership claimto parcel 6-0. Record title to parcel 6-0 vests
i n Newf ound.

The court notes that title vests in Newfound as | ocated by
Berning's 1969 survey and depicted on plaintiff's exhibit 125.
See Location, supra. This determ nation very slightly reduces
the size of 6-0, by .06 acre, and mninmally alters a portion of
the northern boundary of 6-0 and the portion of the southern
boundary shared wi th parcel 6f.

Finally, it is inportant to note that the parties did
stipulate that plaintiff held record title to parcel 6-0. Joint
Final Pre-Trial Order at 6. Under nost circunstances, factual
stipulations bind the parties. As a result of a stipulation's
bi nding effect, a court need not address stipulated facts or
I ssues. 83 C.J.S. Stipulations § 10. However, a court may review
stipul ati ons concerni ng questions of law, as here, or if this
stipulation is construed as an adm ssion, may interpret the
stipulation to give effect to the intent of the parties to the
stipulations. 83 C.J.S. Stipulations 8 24. During trial the
defendants repeatedly contested the underlying facts and | egal
I ssues to which they had already stipulated. The defendants'
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representations at trial suggest that they did not intend to
admt that record title vested in the parcel as |ocated by
Berni ng's survey.

It is obvious to the court that if the parties could not
agree on the location of the parcel, the parties could not agree
concerning record title to the sane. Title to a parcel of |and
when one does not know its |ocation can be nmeaningless. So as to
avoid any anbiguities with regard to the stipulation, the court
will take note of the stipulation but not ignore defendants'
argunments concerning title. The court prefers to dispose fully
of defendants' argunents on the nerits rather than relying on the
procedural rationale that the defendants waived their rights to
contest facts or |legal conclusions through stipulations. For
t hese reasons, the court will note, as here and throughout this
opinion, if a relevant stipulation exists, but wll not interpret

t hem as bi ndi ng.

2. Parcel 6-0-1

a. Locati on

Newf ound al | eges that parcel 6-0-1 should be |located as
depicted on Berning's survey map filed as P.WD. No. D9-4313-T88.
Pl."s Ex. 46. In response, the Sewer defendants and def endant
Cedric Lews only repeat their objection first raised concerning

parcel 6-0 that 6-0-1 nust be | ocated within the bounds of 6-0.
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The defendants base their objection on their interpretation of
t he docunentary evi dence.

The legal inquiry required to |ocate parcel 6-0-1is quite
narrow. The questions presented are 1) whether an adequate
description of the property existed to assist the |location of the
property on the ground and 2) whet her Berning, as the original
surveyor of this parcel of property, surveyed the land in
accordance with accepted surveying practices. In other words,
the court nust determ ne whether Berning foll owed the |egal
description of the property, the docunentary and field evidence
as well as testinony of residents to |locate the parcel according
to the best avail abl e evi dence.

In 1913, this parcel of property was conveyed to Mary
El i zabeth Boynes by her brothers and sisters. Pl.'s Ex. 22. The
property's description stated: "our dc. [deceased] nother's
shared in Long bay No. 1...which is calculated to be about one
acre." Pl.'s Ex. 22. Wthout nore, this description is sparse
and gives a surveyor little guidance standing alone. The only
| ead a surveyor woul d have was the designation of the property
"6e," of which this parcel was a part, which |ocates | and
nunbered "6" north of the George-Sewer line. Pl.'s Ex. 15. By
| ooking at the Danish land lists, the 1913 Agreenent and the
geneal ogi cal data, however, a surveyor could deduce that the
description refers to a one acre parcel partitioned froma three
acre parcel held in common by nenbers of the George famly. See
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Fi ndi ngs of Fact, Part C, supra; see also Pl.'s Ex. 192. Berning
relied on these historical docunents to identify the parcel

In addition, Berning used the testinony of old-tinmers to
pi ece together and confirminformation in the docunents to | ocate
the property. Berning testified that Anos Sullivan pointed out
t he bounds of the Mary Elizabeth Boynes property while Berning
and Sullivan were in the field. (Tr. 2, p. 51-3). Specifically,
Sullivan identified the northern and sout hern boundaries, which
were marked by fencelines, the eastern boundary extending froma
boundpost placed by Harrigan to a large |ocust tree and the
west ern boundary which were nmarked by two |arge tamarind w tness
trees. Sullivan's |ocation of the Mary Elizabeth Boynes
property is further substantiated by a deed which described the
adj acent property to the West, parcel 6f. See Pl.'s Ex. 20 and
App. A. That deed, describing parcel 6f, indicates that Long bay
No. 1 extended to the north and east of parcel 6f. Since the
Roberts portion of Long bay No. 1, known as parcel 6-0 lay to the
north, the remaining undivided three acre portion of Long bay No.
1 extended to the east of parcel 6f. Mry Elizabeth Boyne's
property, therefore, also nust |ay east of 6f.

Def endants have not submitted evidence to effectively rebut
or underm ne Berning's original survey of parcel 6-0-1. Their
expert, Galiber, stated he did not conduct an independent survey
of the parcel, noting that Berning was the original surveyor of
parcel 6-0-1. (Tr. 3, p. 88). Since Berning was the original
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surveyor, even if Galiber were to conplete a survey, his resurvey
woul d be constrained by Berning's fieldwrk. Under npst

ci rcunst ances, Galiber would be unable to change the bounds of
parcel 6-0-1. 1In order to alter Berning' s bounds, Galiber would
have to identify convincing evidence in the field, docunents, or
testi mony which suggested that Galiber's changes were closer to
the |l egal description in the original conveyance.

The defendants al so argue that Berning's survey nust be in
error because the stated acreage of Berning's parcel 6-0-1, 3.58
acres, is greater than the acreage recorded on the historical
docunents. As the court has noted previously, acreage is only
one piece of evidence that a surveyor nust conbi ne with other
I nformation to make an informed decision where to | ocate a
di sputed parcel. See Conclusions of Law, Part |I(A-B), supra.
Here several nonunents, fencelines, Harrigan's boundposts on the
nort heast corner and the tamarind trees on the western corners,
plus the testinmony of Anpbs Sullivan, determ ned where Berning
situated parcel 6-0-1. Since surveying practices enphasize
evi dence of nonunments in the field over a surveyor's call for
acreage, Berning correctly relied on the nonunents and testinony
rat her than stated acreage.

The court finds that sufficient information exists to
determ ne the property's location. See V.I. CobE ANN. tit. 28 §
47 (1976). The court also finds that Berning surveyed parcel 6-
0-1 in accordance with established surveying practices. Berning
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properly drew conclusions fromthe historical docunents, inforned
testinmony and investigative field work. This suppl enent al

evi dence substantiated the terns of the original deed.
Accordingly, the court |ocates parcel 6-0-1 as shown on Berning's

survey map filed as P.WD. No. D9-4313-T88.3®

b. Title

38 Adopting this survey map presents an issue for the

court's resolution. Pl.'"s Ex. 45. At the time that Berning
altered his original survey to correspond with Harrigan's survey
of parcel 6p to the south, see Findings of Fact, Part C, supra,
Newf ound was not the only owner of parcel 6-0-1. |In the absence
of an agreenent between all of the owners of real estate, an
owner with a less than fee sinple interest in the property may
not alter a boundary line or accept a new boundary line. This
rule is well-established and protects tenants in comon from
having their ownerships interests alienated w thout notice.

In this case, Newfound asserts that it accepted Harrigan's
boundary in an attenpt to accommobdate a nei ghbor's interest,
avoid litigation and ensure that future boundary di sputes would
not arise. These are clearly worthy goals but Newfound may not
si ngl ehandedl y bind other owners and require themto recogni ze a
boundary line to which all owners have not agreed.

Nevert hel ess, Newfound currently holds all ownership
interests in the property. See Title, infra. The very smal
shift in the boundary, dimnishing the size of parcel 6-0-1 by
only .01 acre, occurred before the owner of two-thirds of the
ownership interests sold her interest to Newfound. She conveyed
her interest to Newfound referring to the | ater Berning nmap.
Pl."s Exs. 8, 46. Since she conveyed her interest according to
the survey reflecting the new southern boundary, the court finds
t hat she had adequate notice of the change and coul d have
bar gai ned appropriately to protect her interest in the original
bounds before she agreed to the conveyance. Since the owner
whose property interests were affected by Newfound' s acceptance
of the new boundary had notice of the change and Newf ound
currently possesses the property in fee sinple absolute, the
court will recognize the |ater Berning survey as properly
| ocating the parcel
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Plaintiff alleges it holds record title to parcel 6-0-1. It
has submi tted historical docunents and recorded deeds
denonstrating the chain of title to support its claim of
ownershi p. See Findings of Fact, Part C, supra; see Concl usions
of Law, Part V(A)(1)(b) (reviewi ng recording statutes), supra
Def endants renew their objection to Berning's |ocation of parcel
6- 0 suggesting that parcel 6-0-1 falls within parcel 6-0 and
asserting an unspecified ownership interest therein. Defendants
have not produced docunentary or other evidence to clarify their
al | eged ownership interest in parcel 6-0-1.

Plaintiff has entered all of the relevant recorded deeds in
evidence to verify its claimof ownership. See Findings of Fact,
Part C(2), supra. Plaintiff has established its ownership
interest in parcel 6-0-1 by a preponderance of the evidence. The
court, therefore, finds that plaintiff has net its evidentiary

burden and holds record title to parcel 6-0-1.

3. Parcel 6-0-2

a. Locati on

Plaintiff avers that parcel 6-0-2 is the Anne Marie George
portion of Longbay No. 1 and should be |ocated as shown on
Berning's survey map P.WD. No. D9-4848-T89. Pl.'s Ex. 47. See
Fi ndi ngs of Fact, Part D, supra. Defendants allege, as before
concerning parcels 6-0 and 6-0-1, that no partition of the
property held in conmon by Ann Marie George, Mary Elizabeth
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Boynes and Janes Wellington in 1913 occurred. Pl.'s Ex. 16.
Theref ore, defendants suggest parcel 6-0-2, |ike parcel 6-0-1,
does not exi st.

Paralleling the |l egal analysis in parcel 6-0-1, parcel 6-0-2
presents two issues for the court to decide: 1) whether an
adequat e description of the property existed to assist the
| ocation of the property on the ground and 2) whether Berning, as
the original surveyor of this parcel of property, surveyed the
| and in accordance with accepted surveying practices. As in
parcel 6-0-1, Berning was the original surveyor of parcel 6-0-2
and the defendants' expert did not conduct a resurvey. (Tr. 1B,
p. 88).

The property in question has been referred to and descri bed
in several historical docunents. The only |and description
avai l abl e to a contenporary surveyor of the property is Anne
Marie George's 1921 deed to Mary Elizabeth Boynes stating,

one (1) acre of land in the East End of St. John and

known as 'LongBay' No.1 given No.6a. being a parcel

from Hansenbay A. The aforenentioned parcel is

contiguous with a ot purchased by Mary Elizabeth

Boynes from her brothers and sister Denis George,

Oswal d George, WIliamE. George and Anelia Smth

(Ceorge).

Pl.'"s Ex. 12. By itself, the descriptionis mniml. Wen
considered in light of other docunents including the 1913

Agreenent, see Pl.'s Ex. 16, a court record sunmarizing Ann Marie

Ceorge's real estate holdings at her husband's death in 1913, see
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Pl."s Ex. 135, and a probate record adjudicating her estate, see
Pl."s Ex. 126, this description beconmes nore neani ngful.

Berning testified that he relied on these docunents to
| ocate parcel 6-0-2. The docunents reveal ed that the parcel had
to be contiguous with parcel 6-0-1. Since parcel 6-0, the forner
Roberts property, is north and parcel 6-0-1 is to the west (east
of 6f), he concluded that parcel 6-0-2 is situated directly east,
sharing its western boundary with parcel 6-0-1. (Tr. 2, p. 55-
59) .

Havi ng established the western boundary, Berning sought to
identify the eastern boundary of 6-0-2 through testinony and
field evidence. Berning relied on statenments by Harry Emmanuel
Sewer, grandson of a signatory to the 1894 Agreenent and forner
resident of the East End, to situate parcel 6-0-2. On a field
visit, Sewer identified the Boynes property, indicating that Mary
El i zabeth Boynes had a house on the hill near the boundary of 6-
0-2 and 6y. Sewer stated to Berning that he and Boynes spoke
over the fenceline separating 6-0-2 and 6y when he was young.
(Tr. 2, p. 56; Tr. 3, p. 41-42). After a search of the general
area indicated by Sewer, Berning did not find evidence of the
house. (Tr. 3, p. 46). Berning, however, identified a fence
al ong the ridgeline marking the boundary of parcel 6y and
inferred that the fence was the eastern boundary of 6-0-2. (Tr.
2, p. 56). Since V.l. surveyors relied on ridgelines as natural
boundary |ines, the conbination of the fence and the ridgeline
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corroborates Sewer's statenent regarding 6-0-2's eastern bound.
See Concl usions of Law, Part 111, supra.

To set the southern boundary, Berning adopted the northern
boundary of his original survey of parcel 6p, relying on Bernard
Wl lians' representation, as an owner, that 6p lay to the south.
Def'ts Ex. D1-A; see also Pl.'s Ex. 161.%* The line al so accords
well with the evidence of a fenceline that extends south al ong
the contiguous parcel 6-0-1, nerely continuing the line to the
east in a nore or less straight line. Pl.'s Ex. 47. At present,
Bernard WIllians' representative, defendant Cedric Lew s,

di sputes 6-0-2's location. Neverthel ess defendants have not put
forth evidence suggesting that WIllianms was m staken or

I ndi cating that the southern boundary of parcel 6-0-2 | ay

el sewhere. Thus the court will accept WIlians' representation
as true.

As in the case of parcel 6-0-1, defendants raise the issue
of a difference in acreage. Again the deed refers to a one-acre
parcel of land and Berning's survey cal cul ates a greater nunber,
2.28 acres. Pl.'s Ex. 47. The court has already di sposed of
def endants' argunent with respect to acreage and will not
reiterate it here. Acreage remains the |east significant

i dentifying characteristic of property, especially when the

3 This is the same boundary a surveyor fromC A Hanilton

& Associ ates adopted | ater to establish the bounds of parcel 10.
Pl.'"s Ex. 40.
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property in question was rural property first identified as a
di stinct parcel around the turn of the century.

In attenpting to | ocate a poorly described parcel, Berning
assenbl ed and reviewed the rel evant docunents, tried to identify
what ever field evidence still existed on the ground and conferred
wi th a know edgeabl e person. It is apparent that Berning
eval uated the best avail abl e evidence in accordance w th proper
surveyi ng conventions, noting nonunents and natural topographical
features. It is also apparent that the defendants have not put
docunentary evi dence or expert testinony before the court which
under m nes Berning' s survey.

The court finds that the meager property description, viewed
in conbination with the other evidence that Berning assenbled, is
sufficient to support the court's determ nation that parcel 6-0-2
Is a distinct and identifiable property. Mor eover, plaintiff
has nmet its burden of proof with respect to parcel 6-0-2's
| ocation and defendants have not adequately responded. As a
result, the court finds that Berning properly |ocated and
depicted parcel 6-0-2 on the survey filed as P.WD. No. D9-4848-

T89. Pl.'s Ex. 47.

106



b. Title

Plaintiff alleges it holds record title to parcel 6-0-2. It
has subm tted rel evant docunents and recorded deeds confirm ng
the chain of title in support of its ownership claim See
Fi ndi ngs of Fact, Part D(2), supra; see also Conclusions of Law,
Part V(A)(1)(b) (reviewi ng recording statutes), supra. No
evi dence has been presented to challenge the authenticity of the
deeds; indeed, defendants signed a stipulation admtting that
plaintiff has record title to the parcel at issue. Joint Final
Pre-Trial Oder at 6. Plaintiff has established its ownership
interest in parcel 6-0-2 by a preponderance of the evidence.
Accordingly, in the absence of contrary evidence, the court finds

that plaintiff holds record title to parcel 6-0-2.

4. Parcel 6f

a. Locati on

Plaintiff submts that parcel 6f, the Martin Sewer portion
of Longbay No. 1, is located as shown on the V.I. Engineering
survey filed as P.WD. No. D9-4313-T88. Pl.'s Ex. 46. Defendants
respond that, |ike parcel 6-0-1 and 6-0-2, parcel 6f is
I mproperly | ocated and nust exist wthin the boundaries of parcel
6-0. See Findings of Facts, Part E, supra.

Def endants do not effectively challenge Berning' s survey of
6f, his surveying techniques or his interpretation of field and
ot her evidence. For exanple, defendants offered no resurvey to
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rebut Berning's assertions. Def endants nerely reiterate,
repeatedly, their general objection to Berning' s |ocation of
parcel 6f. This general objection depends entirely on Galiber's
i ncorrect survey of the George-Sewer |ine.

The questions before the court are whether Berning relied on
a legally sufficient description of parcel 6f and, having fully
researched the | ocation of parcel 6f, |ocated the parce
according to the best avail able evidence. Parcel 6f was
originally surveyed by Anderson as part of the 1894 Agreenent
bet ween the George and Sewer famlies. Pl.'s Ex. 15.
Unfortunately, Anderson did not provide a nmap or witten account
of his survey of 6f. The 1894 deed conveying parcel 6f to Martin
Sewer stands as the only witten record of the parcel's |ocation.
As a result, Berning in performng a resurvey, sought to retrace
Ander son's footsteps, relying on the deed description and
avai l abl e testinonial and field evidence.

To identify parcel 6f's |ocation, Berning began with the
1894 deed description: "North and East boundary. The south
boundary of Longbay No.1l. West. The Bay. South. The boundary of
Christian Hugh. Viz: Longbay No. 2." Pl.'s Ex. 20. This
description is legally sufficient under the circunstances. The
deed' s reference to parcel 6f's northern and eastern boundaries
reflects Anderson's division of the property and the new bounds
of Longbay No. 1. Historical docunents including the 1894
Agreenent, indicated that parcel 6f |ay southwest of the parcels
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presently known as 6-0, 6-0-1, 6-0-2, and an unknown renai nder to
the east or southeast. Arned with that know edge and with the
hel p of Anbs Sullivan, a long-tinme resident, Berning conducted a
field survey, identifying all four original boundaries of the
par cel s. Berning relied on artificial and natural nonunents
poi nted out by Anpbs Sullivan, nanely the northern and sout hern
fenced boundaries, and large tamarind trees on the eastern
boundary. (Tr. 3, p. 60-63). Sullivan's know edge of these
fences, to the north and south, as title |ines persuades the
court that Berning's properly relied on these artificial
nonunents to reset the northern and southern bounds. Berning's
testinmony reflected that Sullivan had few doubts concerning where
parcel 6f lay. |In addition, Sullivan's understanding of the
significance of the southern boundary fence was confirned by
anot her property holder, Bernard Wllians. WIIians, whose
interests are represented by defendant Cedric Lewis in this suit,
confirmed the southern boundary of parcel 6f as the northern
boundary of WIlians' parcel 6p. Pl.'s Ex. 172. This
confirmation accords with the deed's call for the Christian
Hughes property, known as 6p, to the south.

Wth respect to the eastern boundary, neither the docunents
relating to parcel 6f or 6-0-1 specifically identify its
| ocation. Nevertheless, Sullivan's identification of the
tamarind trees as marking the eastern boundary is neaningful.
G ven Berning's belief that Sullivan knew parcel 6f's exact

109



bounds, Berning reasonably relied on natural nmonunents, the
tamarind trees, to set the eastern boundary.

Berning al so properly |located the only remnaining
boundary to the West. Berni ng set the western boundary at the
mean high water mark of the shoreline, consistent with the deed
description's call for "The Bay". See Conclusions of Law, Part
V(A) (1) (a), supra (discussion of shoreline boundaries).

In summary, Berning relied on the property description,
ot her rel evant docunentary evidence, gathered information from
know edgeable "ol d-tiners," conducted field research and
identified existing field evidence to | ocate parcel 6f. By
assenbling the best avail able data and surveyi ng parcel 6f
accordingly, Berning foll owed established surveying practices to
resurvey parcel 6f's original boundaries. The court finds
Berning's testinmony and anal ysis of evidence credi ble and adopts
hi s worKk.

Def endants do not present contrary evidence to chall enge
Berning's survey. They did not offer another expert's resurvey,
or other evidence, to underm ne Berning's analysis of field,
docunentary or testinonial evidence. Defendants nerely offer
t heir general objection that Berning m slocated both the George-
Sewer |line and parcel 6f. The court has already accepted the B-
C-D segnents of the George-Sewer line, finding defendants'
reliance on Galiber's version of the George-Sewer line to be
m splaced. As a result, the court finds that plaintiff, rather
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t han defendants, has persuaded the court regarding parcel 6f's
original |ocation.

The court will adopt the boundary lines of the earlier of
the two Berning surveys as parcel 6f's proper bounds. Pl.'s Ex.
172. The difficulty with the later survey, filed in 1988, is
that the bounds reflect small changes unilaterally agreed to by
only one owner, plaintiff's predecessor-in-interest, although the
property was held as a tenancy in comon. The changes in the
bounds led to a slight increase of .01 acre in parcel 6f's total
acreage. Berning did provide an explanation at trial for the
change to the southern boundary, referring to Louis Harrigan's
survey of 6p. Berning indicated that Newfound s predecessor-in-
interest preferred to conformthe southern boundary to the
Harrigan survey rather than have two conflicting surveys in
exi stence. See Conclusions of Law, Part V(A)(2)(a) n. 38, supra.
At trial, Berning did not provide an explanation why the northern
or eastern bounds changed slightly. (Tr. 2, p. 60-1). \While none
of these changes are significant in ternms of acreage, or even
alter the boundaries in any substantive way apparent to the
court, neither Newfound' s predecessor-in-interest nor Berning
coul d change the parcel's resurveyed boundari es w thout the

mut ual agreement of all tenants in comon.* Wen Berning filed

40 On occasi on, convincing new evidence nmay come to |ight

suggesting that a boundary line could be redrawn to nore cl osely
reflect the original boundary line. Under certain conditions a
surveyor could alter survey lines accordingly provided such a

111



the later survey in 1988, the changes to the boundaries were not
approved by those Sewer heirs with likely ownership interests in
the property. Pl.'s Exs. 46, 194 [survey draw ngs and
geneal ogi cal charts]. Therefore the court finds that parcel 6f's

proper boundaries are depicted on plaintiff's exhibit 172.

b. Title

Plaintiff asserts partial ownership of 86.36363% of the
identified ownership interests in parcel 6f. In addition
plaintiff denies that the defendants have any claimto parcel 6f
with two exceptions. Newfound concedes that two defendants,
Irvin A Sewer and Viol et Sewer Mahabir, have ownership clains
sharing a two percent interest in parcel 6f.

Newf ound asserts partial ownership of 6f based on a series
of recorded conveyances from nunmerous Martin Sewer's heirs. See
Fi ndi ngs of Facts, Part E(2), supra; see al so Concl usions of Law,
Part V(A)(1)(b) (review ng recording statutes), supra. Newf ound
has presented quitclaimdeeds fromthe Sewer heirs to
substantiate its clainms to Martin Sewer's parcel 6f. Al though
evi dence of testacy or surviving spouses or issue would be
relevant and material to the court's determ nati on of ownership,

defendants did not present evidence suggesting that Martin Sewer

change woul d not undercut the settled expectations of subsequent
good-faith purchasers or adjacent owners. This sort of change
woul d be appropriate where cl ear evidence suggests that a
surveyor has made an error that should be corrected.
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or any of his heirs died testate or that Sewer or his heirs
di sposed of the property in sone other fashion. Indeed, Irvin
Sewer has stated that Martin Sewer's real property did pass
t hrough intestacy, with his heirs holding the property as tenants
in conmmon. See Findings of Fact, Part E(2)(c), supra ; see also
V.l. CobE ANN. tit. 28 § 8 (1976)*. Unable to rely on any
evidence to the contrary, the court holds that title to Martin
Sewer's parcel 6f passed through intestate distribution to his
heirs at |aw.

The court woul d have al so considered evidence, if it had
been subm tted, that Newfound' s geneal ogy was inconplete or
I ncorrect. The defendants did not, however, challenge the
geneal ogi cal charts submitted by plaintiff. Based on the good
faith representations of Newfound and in the absence of any such
chal | enge by defendants, the court finds that the parties who
execut ed quitclai mdeeds in favor of Newfound Corporation did
i ndeed possess ownership interests in 6f in accordance with their

respective status as intestate distributees.

a Where property descends by operation of law to nore

than one distributee, the distributees take as tenants in common.
The statute reads in pertinent part:

Where there is but one person entitled to inherit he [sic]
shal | take and hold the inheritance solely; when an

i nheritance or a share of an inheritance descends to several
persons they shall, except as otherw se provided in section
of this title, take as tenants in comon, in proportion to
their respective rights.

V.I. CobE ANN. tit. 28 §8 8 (1976).
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Except for defendants Irvin Sewer and Viol et Sewer Mhabir
who hold Felix Sewer's interest in parcel 6f, none of the other
def endant s have presented evi dence substanti ati ng ownership
clainms to this parcel. Since the court has no testinonial or
docunentary evidence to the contrary, the court finds that anong
the defendants only Irvin Sewer and Viol et Sewer Mhabir possess
an ownership interest as heirs at law in parcel 6f.

The Virgin Islands Code provides for intestate distribution
of real property as follows:

The real property of a deceased person, nmale or fenale, not
devi sed shall descend, and the surplus of his or her
personal property, after paynent of debts and | egacies, and
i f not bequeathed, shall be distributed to the surviving
spouses, children, or next of kin or other persons, in
manner foll ow ng:

(1) One-third to the surviving spouse, and the residue in
equal portions to the children, and such persons as |legally
represent the children if any of them have died before the
deceased.

*kk*kk*k*%x

(6) |If there be no surviving spouse, the whol e thereof
shal | descend and be distributed equally to and anong the
children, and such as legally represent them

*kk*kk*k*%x

(9) Wen such distributees are of unequal degrees of

ki ndred, the whole shall descend and shall be distributed to
those entitled thereto, according to their respective
stocks; so that those who take in their own right shal
recei ve equal shares, and those who take by representation
shall receive the share to which the parent whomt hey
represent, if living, would have been entitled.

V.I. CooE ANN. tit. 15 § 84 (1964); see also fornmer Virgin I|slands

Code of 1921, Title 15, Chapter 16. The Virgin Islands' 1921
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Code, Title Il, ch. 16 was revised by V.I. CooeE ANN. tit. 15 § 84
in 1964. Under either statute, Martin Sewer's parcel 6f would
have been distributed equally anong his five children* and if
Sewer's children had issue, the issue would have taken by right
of representation. Thus, based on the court's finding that
Sewer's estate was distributed, not devised, each son or daughter
gained a 20% interest in the property. Newfound hol ds through
qui tcl ai mdeeds Mortinmer Sewer's interest (20%, Ruth Sewer
Roberts' interest (20%, and Dai sy Sewer Stevens' interest (209 .
I n addi tion, Newfound holds the interests of Sanuel Sewer's nine
(out of eleven) children (9 X 1.818% = 16.36363% and the
interests of Conrad Sewer's five (out of ten) children (5 X 2% =
10% for a total of 86.36363% As a result of Conrad Sewer's
son, Felix Sewer's, quitclaimdeed to defendants Irvin Sewer and
Vi ol et Sewer Mahabir, they share a two percent interest in parcel
6f .

Thus, pursuant to the Virgin Islands statutory provisions

regardi ng intestacy, the Court finds that plaintiff New ound

42 Based on the record before the court, the affirmative

evi dence denonstrates that title passed to the issue of Martin
Sewer's heirs rather than to both issue and surviving spouses.

|f there were such a surviving spouse, his or her existence would
probably alter the distribution of the respective heirs' property
interests. The defendants have not offered any evi dence
controverting Newfound' s factual representations regarding the
exi stence of surviving spouses. Defendants, not the court, have
access to this kind of geneal ogical information and would be the
proper parties to provide it to the court. The court nust,
therefore, take Newfound' s uncontested representations as true.
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hol ds 86. 36363% and defendants Irvin Sewer and Viol et Sewer
Mahabir hold in common two percent of the identified ownership
interests in Martin Sewer's parcel 6f. The rest of the ownership

interests are unidentifi ed.

116



5. Par cel 6y

a. Locati on

Newf ound states parcel 6y is |located as shown on P. WD. No.
B9-425-T74. Pl.'s Ex. 65. Defendants have not disputed the
| ocation of the property and, rather than challenging P.WD. No.
B9-425-T74 seemto adopt at |east its southern boundary. (Tr. 2,
p. 193). The court has already articul ated detailed findings
wWith respect to Berning's review of the docunentary and
hi storical evidence relating to this parcel. See Findings of
Fact, Part F, supra. Since the defendants' argunents are limted
to title clains rather than disputes concerning |ocation, the
court will not further analyze the sufficiency of the |egal
description or the surveying techni ques used to | ocate parcel 6y
at | ength.

Briefly, the survey in question is a resurvey of a 1912
original survey that provides, surprisingly, a relatively
conpl ete description, including calls for natural nonunents. The
contenporary surveyor closely followed the description,
i dentifying sone of the called-for nonunents, relying on
I dentifiable topographical features as well as references to
adj acent properties to |locate the parcel. PlI.'s Exs. 69, 195.
In addition to the field evidence, the surveyor relied on
statenents of fornmer residents to support parcel 6y's |ocation.
The court's conclusion, in accordance with its findings, is that
the resurvey of 6y was perforned according to accepted surveyi ng
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practices and drew on the best evidence available. The court

concludes that 6y lies as depicted on P.WD. No. B9-425-T74.

b. Title

Plaintiff states it has record title to parcel 6y. In
response, defendants argue that plaintiff has a | ess than one
hundred percent ownership interest in the property. However,
def endants neither estimate how nuch | ess than one hundred
percent plaintiff may legitimtely clai mnor assert any ownership
clainms of their own.

To establish its title clains Newfound has collected and
recorded deeds fromeach heir or her representative totalling one
hundred percent of all ownership interests in parcel 6y. The
ori gi nal owner of parcel 6y, Richard Stevens, devised his fee
sinple absolute interest to three of his children, Christina,
Joshua, and Consuel a. Whi | e def endants do not dispute the
chain of title relating to Christina or Joshua's interests, the
defendants all ege that Newfound has not obtained title to
Consuela's interest in the property. 1In the present action, Enid
Francis, acting as guardian ad litemfor Consuela Stevens
Franci s, conveyed by warranty deed her nother's undivi ded one-
sixth interest in parcel 6y. As a result of signing the deed,
Enid Francis warranted that she, as grantor, had clear title to

pass to grantee, @ulf Carribbean Devel opnent Corporati on.
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Al t hough Enid Francis purported to convey record title to
Newf ound, the Sewer defendants chall enge the conveyance as
i nproper, essentially asserting Enid Francis breached her
fiduciary responsibilities as guardian ad litem Defts' Suppl.
Fi ndi ngs of Facts at 5. |Indeed, the Virgin Islands have specific
procedural requirenents which nust be net before a guardi an may
sell a ward's real estate. The relevant statutory provisions
require the guardian to formally petition the court overseeing
t he guardi anship to denonstrate the need for the sale and obtain
court approval, give public notice of the sale, and take an oath
prom sing to di spose of the property in the nost advantageous
manner to benefit interested persons. See V.I. CobE ANN. tit. 15,
§ 912, 915, 918, 919 (1964). Relying on the statutory nandate
t hat any conveyance of a ward's real property requires a court
order approving such a sale, the Sewer defendants argue that Enid
Francis had no such court approval and, as a result, the grantee,
Qul f Carribbean, did not possess a valid interest in 6y to convey
to plaintiff Newfound. Pl.'s Ex. 61, 78.

Nothing in the record counters defendants' assertion that
Enid Francis did not follow the necessary statutory requirenents
to sell her ward's real property interest in parcel 6y. The only
docunents in the record relating to the sale of the ward's

interest in 6y were the petition for guardi anship and the order
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3 The record does not

recogni zi ng Enid Francis' appointnent.*
contain a court order approving the sale nor any indication that
the guardi an took an oath or gave notice of the sale.

If the sale was inproper and a person claimng through
Consuel a Stevens Francis sought to challenge the sale, the proper
party could recover fromthe guardian, using a statutory renedy
set forth at V.1. CooE ANN. tit. 15 § 926 (1964). Pursuant to
this provision, if the guardi an does not follow the statutory
requi renments and a party claimng through the ward is injured by
a guardian's m sconduct or neglect, then the aggrieved party may
recover in an action against the guardian. |d.

The court nust, however, refrain fromreaching the issue of
the propriety of Enid Francis' conveyance because the Sewer
def endants shoul d have first considered whether or not they could
properly raise this question before the court. The court cannot
entertain objections to a guardian's actions in the absence of

proof that the objecting party has suffered danages relating to a

| awful claimthrough the ward. Defendants do not assert an

43 It troubles the court that the petition for

guardi anship itself averred that the ward had been i ncapabl e of
conducting her affairs for two years but simultaneously stated,
as a reason for the appointnent, that Consuela Stevens Francis
had signed and was bound by an all eged contract of sale of her
interest in parcel 6y for $30,000 and 120 shares of Newfound
Corporation stock. The guardian may have, however, nerely been
seeking to honor her nother's commtnents and therefore sought
the appointnent. Pl.'s Ex. 190. 1In any case, this issue is not
properly before the court.
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ownership interest in parcel 6y that they defend as heirs of
Consuel a Stevens Francis by questioning the |egitinmacy of

Francis' conveyance. |In fact, defendants have not submtted any
docunentary evidence or put on any testinony to denonstrate that
any defendant may lawfully claiman interest in parcel 6y through
Consuel a Stevens Francis.* \Wile the court appreciates the

Sewer defendants' efforts to alert the court to possible
irregularities relating to the guardi anship, the Sewer defendants
sinply do not have the standing to challenge Enid Francis'
conveyance.

Even if Enid Francis' conveyance was inproper, defendants
overl ook the inportance of her signature on a warranty deed
conveyi ng Consuela Steven Francis' interest. A grantor who
conveys real property by warranty deed covenants to pass clear
title. In signing the warranty deed, the grantor assures the
grantee that the grantor will warrant and defend title to the
conveyed real estate against others who may assert clai nms agai nst

the property. Warranty deeds therefore differ fromquitclaim

a4 Def endants only argued generally that Newfound does not

have valid title to parcel 6y.

Your Honor, counsel [for the plaintiff] nmentioned that there

was no evidence submtted as to 6-Y. | would like to first
di scuss 6-Y, because | can do so very briefly and get
through it. | would submt to the Court that the position

of the defense, of the defendants, is that nerely that [sic]
Newf ound does not have 100% of 6-Y.

(Counsel for the Sewer defendants, Tr. 3, p.115.)
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deeds by which a grantor nerely conveys a rel ease of a | awf ul
claimor interest in property that the grantor nay possess.
Thus, through obtaining a warranty deed froma grantor, a
purchaser of real property nmay rely on grantor's assurances that
t he purchaser possesses valid title.

When Enid Francis signed a warranty deed she promised to
warrant and defend the title she passed to Gulf Carribean. Her
actions constituted a representation that she could, on behalf of
Consuel a Stevens Francis, convey clear title to Consuela's
undi vided interest in parcel 6y. Pl.'s Ex. 61. Subsequent
purchasers of the property, Newfound Corporation and Newf ound
Limted Partnership also received deeds which warranted cl ear
title subject only to certain restrictions not at issue here.
Pl.'"s Ex. 11, 78.

As a result of the terns of these deeds, if an individual
properly claimng to be a real party in interest to Consuel a
Stevens Francis' estate sought to challenge Enid Francis' actions
as guardian and Newfound's title to 6y, Newfound woul d defend its
title based on Enid Francis' warranty and the warranties of the
ot her subsequent purchasers. Accordingly, since there is no
party at interest in the present case and Newfound nay have a
valid defense to such claimeven if brought by the correct party,
the court has no reason to doubt, on the basis of the record
before it, that Newfound possesses record title to the entirety
of 6y.

122



6. Parcel 6z

a. Locati on

Plaintiff Newfound all eges that parcel 6z, Martin Henry
Boynes' property, is |located as drawn on P. WD. No. B9-243-T69.
Pl."s Ex. 65. Defendants are largely silent in response.

As with parcel 6y, the court has set forth specific findings
summari zing the steps Berning took to resurvey this parcel and
t he evidence, descriptive, docunentary, testinonial and physical,
Berning relied upon to confirmthe parcel's perineter. See
Fi ndi ngs of Facts, Part G supra. The court's findings reveal a
conparatively conplete nineteenth-century deed description
sufficient to provide 6z's 1969 surveyor, a Berning associ ate,
wi th reasonabl e gui dance. Moreover, the 1969 survey warrants
reliance because the surveyor conpleted the survey in the conpany
of residents and | andowners. Finally, defendants do not oppose
t he 1969 survey, neither challenging its accuracy nor offering a
survey or other evidence to contradict the survey. Since, a
detailed | egal description of the property exists that a surveyor
i dentified on the ground according to standard surveying
techni ques, only one issue renmains for the court's determ nation.

The only remaining issue raised by the survey in question,
not previously addressed in this opinion, is whether adjacent
owners who share a disputed boundary may agree upon a boundary to
establish that the agreed-upon boundary is a title line. If a
dividing line is agreed upon by adjacent owners and a survey
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menorializes this agreenent, the evidence of a verbal agreenent
and the owners' subsequent acquiescence in the line are
persuasi ve proof that the dividing line is atitle line. Bems
v. Bradley, 126 Me. 462, 139 A 593, 594 (1927); see also 11
C.J.S. Boundaries § 86.

Her e adj acent owners were present when a surveyor conducted
an original survey of parcel 6z and signed each boundary of the
finished survey map indicating their collective assent to parcel
6z's boundaries. The owners' assent warrants deference in |ight
of their greater know edge of parcel 6z's historic bounds.

Mor eover, their agreenent and 6z's bounds have existed for nore
than the statutory fifteen year period and should renain

undi sturbed. V.I. CobE ANN. tit. 28 8§ 11 (1976) ("uninterrupted,
excl usi ve, actual, physical, adverse, continuous, notorious
possession of real property under claimor color of title for
fifteen years ... [presunptively gives] title"). Since there was
no prior docunented boundary line or a fence denoting the
perineter of parcel 6z, residents and owners were the best source
of information concerning its bounds as set forth in the 1879
conveyance to Martin Henry Boynes. The court finds that the

adj acent owners expressly consented to the boundary |ines
depicted on P.WD. No. B9-243-T69. Accordingly, the court so

| ocates parcel 6z.

b. Title
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Plaintiff avers it holds record title to parcel 6z.

Def endants di spute plaintiff's ownership clains but do not
estimate plaintiff's legitinate ownership interest or,

affirmati vely assert which defendant has an ownership interest or
the extent of that interest.

To docunent its chain of title, plaintiff has entered into
evi dence a sequence of recorded warranty and limted warranty
deeds. See Findings of Fact, Part G(2), supra; see also
Concl usi ons of Law, Part V(A)(1)(b), supra (review ng recording
statutes). Moreover, in the joint final pre-trial order,
defendants stipul ated that Newfound holds record title to parcel
6z. Through the recorded deeds, plaintiff has met its burden to
denonstrate its title claimby a preponderance of evidence. The

court concludes that plaintiff holds record title to parcel 6z.

7. Parcel 10

Location and Title

Plaintiff asks the court to | ocate parcel 10 by adopting a
survey of the property by C.A Hamlton & Associates filed as
P.WD. No. D9-2468-T83. Pl.'s Ex. 40. Defendants respond to
plaintiff's request by challenging Berning's positive evaluation
of Hamlton's survey. (Tr. 2, p. 157-160, 168). However, none of
the parties in their trial briefs affirmatively argue that they

assert an ownership interest in parcel 10.
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The i ssue before the court is whether the court should
| ocate or determne title to a parcel of land in which neither
party clainms an ownership interest or clains to hold record
title. This court nmay assert jurisdiction over boundary disputes
and the | ocation of property, pursuant to V.l. CobE ANN. tit. 28 8§
372 (1976), when a controversy between owners exists. At this
time, the court does not need to determ ne parcel 10's boundaries
at this tinme because as between this plaintiff and these
def endants, there exists no controversy regarding ownership. 1In
the absence of a |ive controversy, the court will refrain from
nerely attenpting to nake the survey maps of the East End nore
congruous by locating the parcel.

Newf ound asserts no interest in the property that could | ead
to a dispute. On the other hand, defendants purported interest
in this parcel energes through their claimof ownership to parcel
6p, not parcel 10. Yet defendants cannot |ocate 6p on the ground
because no concl usi ve survey has been perforned. See Concl usions
of Law, Part IIl (A (1), infra (location of parcel 6p). As |long
as parcel 6p's location is in dispute, defendants do not possess
any ownership interest in the property surveyed as parcel 10.

The court need not reach any other determ nation regarding this

parcel at this tine.

I11. Location and Owmership of Parcels 6P and 7A
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A Par cel 6p
1. Locati on
Pursuant to a consent decree entered by this court in a

related action, Eric Christian, Sr., as Adm nistrator of the

Estates of Janes George Sewer, Prob. No. 398-1980 (D.C V.l. June

2, 1994), the court ordered that this parcel should be surveyed
to identify its proper location. This should occur w thout
del ay.

The court recognizes that there are at |east four existing
survey maps depicting this area. Pl.'s Ex. 41, 160, 161, & 162.
Whoever the defendants, Cedric Lewis and Irvin Sewer, designate
as surveyor should review these maps, attenpt to identify as many
descriptive historical docunents as possible, solicit statenents
from know edgeabl e persons and conduct the field work necessary
to locate this parcel. The surveyor's goal shall be to assenble
t he best avail abl e evidence, eval uate and wei gh any conflicting
information and, then, follow ng accepted surveying practices,
determ ne parcel 6p's correct boundaries. It is inportant, in
order to encourage an end to hostilities between East End
nei ghbors, that the surveyor identify and acknow edge the
boundari es of adjacent parcels. The surveyor should notify

adj acent property owners when filing the survey, particularly if
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t he surveyor believes his or her survey would conflict with

adj acent property owner's boundaries.*

2. Title

Plaintiff does not assert an ownership interest in parcel
6p. Defendants correctly state that the consent judgnent entered
by this court on June 2, 1994 awarded parcel 6p to the estate of
Bernard WIllianms, represented by Cedric Lewis, and Irvin Sewer,

for the heirs of Martin Sewer. Eric Christian, Sr., as

Admi nistrator of the Estates of Janes Georqge Sewer, Prob. No.

398-1980 (D.C. V.1. June 2, 1994). Although plaintiff attenpts to
rai se objections to this disposition, the court wll not
entertain these argunents froma party that does not assert a

title claim

B. Parcel 7a

1. Location

Plaintiff proposes that parcel 7a be situated as depicted on
plaintiff's conposite map. See App. A ; Pl.'s Ex. 199.
Def endants assert that a survey nust be perforned before the

parcel is located, in accordance with the court's order of June

s Berning testified that Virgin Island surveyors are now

required to notify adjacent owners when recording a survey. (Tr.
3, p.184) The court fully endorses this practice. Early and
clear notification would ensure that adjacent |and owners
communi cat e concerni ng shared boundari es.
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2, 1994. FEric Christian, Sr., as Administrator of the Estates of

Janmes CGeorge Sewer, Prob. No. 398-1980 (D.C.V.I. June 2, 1994).

The court has made certain findings of fact that relate to
parcel 7a's location. The court's findings with respect to
parcel 7a's historical western boundary, draw on a conbi nation of
field evidence of old fencelines and statenents by Harry Emanuel
Sewer, grandson of Martin Sewer. Taken together, this evidence
strongly suggests that the original boundary |ine between 7a and
7b followed a natural ridge and was fenced. See Findings of
Fact, Part J, supra. As the court explained previously, early
di visions of property often foll owed natural topographical
features. See Conclusions of Law, Part |11, supra. The presence
of barbl ess fencing conclusively shows that the fence remmants
are old, perhaps dating fromthe turn of the century.

The underlying problemw th |ocating parcel 7a's western
boundary is that property thought to be part of the adjoining
parcel to the West, known as 7b or Water Rock, actually appears
to be located within parcel 7a. Two recorded surveys by Fl oyd
Geor ge subdividing parcel 7b, extend parcel 7b into what was
probably originally parcel 7a. See Pl.'s Ex. 175, 177. To
further conplicate matters, the property has been conveyed
repeatedly based on the recorded surveys. Pl.'s Ex. 198. Even
t hough plaintiff has presented conpelling evidence of the
hi stori c boundary, the court would urge the surveyor of parcel 7a
to adopt Floyd George's eastern boundary |ine for George's parcel
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No. 3. Pl.'s Ex. 177. This line acts as a partition, and even
if historically incorrect, has been relied on by subsequent
purchasers not parties to this lawsuit since George filed his
survey in 1965.

For the purposes of defining and assigni ng percentages of
ownership interest in parcel 7a, the court will rely upon the
approxi mat e acreage quantities Berning cal cul ated and recorded on

his conposite map. See Appendi x A

b. Title

The court has already made a finding based on the Eric
Christian consent agreenent quieting title in favor of Newf ound,
Cedric Lews, as representative of the Bernard WIlians estate,
Irvin Sewer, and Violet Sewer. Newfound now asserts, by virtue
of a de facto partition of parcel 7a, that the court should
di stingui sh between upland acres and the acres under Salt Pond
when determ ning proportionate title interests. Newfound argues
essentially that Adelaide WIIlians' successors-in-interests
conveyances of 7b inproperly conveyed property belonging to
parcel 7a because of m stake concerning the boundary between 7a
and 7b. In so doing, they conveyed out val uabl e upland acres of
7a. Consequently, Newfound's argunent goes, parcel 7a has fewer
upl and acres than it should. As a result, Newf ound concl udes,
the court's title determ nations, estimating each owner's
percentage interest, should reflect that Adelaide WIIlians'
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successors-in-interest already conveyed out a portion of their
interest in the upland acreage of parcel 7a.

Def endants do not respond to Newfound' s argunent.

The court concludes that there is no reason to distinguish
in this case between upland and | ow and acres when determ ni ng
ownership interests. The owners share the total acreage of the
parcel as tenants in common according to their proportionate
interests. There is no persuasive rationale for distinguishing
bet ween the upl and acreage and the acreage represented by the
pond. Consequently, to award a greater percentage of the upland
acres to Newfound and Irvin Sewer and Violet Sewer and a | esser
percentage to Bernard WIlians' representative would be arbitrary
and contrary to the essential character of tenancies in conmon.
Consequently, the court quiets title to parcel 7a vesting
72.42031% of all ownership interests in Newfound, 8.77147%in
Irvin and Violet Sewer, and 18.80821%in the Estate of Bernard

WIIlians.
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CONCLUSI ON

For the foregoing reasons, the court has | ocated parcels 6-
0, 6-0-1, 6-0-2, 6f, 6y and 6z. The court will not, at this
time, locate parcels 10, 6p or 7a. The court has also identified
record title holders for each disputed parcel where appropriate.
This case will now go to trial on the nerits of plaintiff's

under | yi ng causes of action. An appropriate order will be

ent er ed.
Stanl ey S. Brotnman
United States District Judge
Sitting By Designation

Dat ed:
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IN THE DI STRI CT COURT OF THE VI RG N | SLANDS
D VISION OF ST. THOVAS AND ST. JOHN

NEWFOUND MANAGEMENT CORPORATI ON,
GENERAL PARTNER OF NEWFOUND LI M TED

PARTNERSHI P : CIVIL NO. 91-315
Plaintiffs, :
v. : ORDER

| RVIN A, SEVER, CEDRI C LEW S, LUCI NDA
ANTHONY, EARLE SEWER, VI OLET SEVER,

JASM NE SEWER, LOREL SEVER, JUDI TH :
CALLWOOD, LEON CALLWOOD, LORNE CALLWOCD, :
and PERSONS UNKNOWN WHO HAVE :
ATTEMPTED TO OBSTRUCT CONSTRUCTI ON

WORK ON PLAI NTI FF''S LAND,

Def endant s.

This matter having cone before the court for the
determ nati on of boundaries and title to disputed parcels of
property; and

The court having held a trial on these matters from Cct ober

3 to Cctober 5, 1994; and

The court having reviewed the subm ssions of the parties and

entire record of the case; and



The court having entered pursuant to Federal

Rul e of Cvil

Procedure 52(a) its findings of facts and conclusions of law in

the Opinion filed on this date;
It is on this day of

ADJUDGED, and DECREED t hat:

1995 hereby ORDERED

1. The B-C-D segnent of the George-Sewer |ine

i es

substantially as drawn in Appendi x A by M chael

Ber ni ng, surveyor

2. The court | ocates parce

6-0 as depicted by Berning's

survey map submitted as plaintiff's exhibit 125.

3. The court | ocates parce

6-0-1

survey map filed as P. WD. No.

4, The court | ocates parce

6-0-2

survey map filed as P. WD. No.

5. The court | ocates parce

6f as

survey map filed as P. WD. No.

6. The court | ocates parce

B9-425-T74.

6y as

as depicted

D9-4313- T88.

as depicted

D9-4848- T89.

depi cted by

&®-1668-T70.

depi cted on

by Berning's

by Berning's

Berning's

P.WD. No.



10.

11.

12.

The court |ocates parcel 6z as depicted on P.WD. No.

B9- 243- T69.

The court neither | ocates parcel 10 nor determi nes the

owner ship of parcel 10.

Newf ound Managenent Corporation holds record title to
the follow ng parcels as | ocated above: parcel 6-0, 6-

0-1, 6-0-2, 6y and 6z.

Newf ound Managenent Corporation hol ds 86.36363% of the
identified ownership interests in parcel 6f; lrvin
Sewer and Violet Sewer hold 2.0%of the identified
ownership interests in parcel 6f. Newf ound Managenent,
Irvin Sewer and Violet Sewer hold these ownership

interests as tenants i n connon.

Title to parcel 6p is quieted in favor of the Estate of
Bernard WIlianms, represented by Cedric Lew s, and
Irvin Sewer, for the heirs of Martin Sewer; however,

the property is to be |located specifically by survey.

Title to parcel 7a is quieted in favor of Newf ound,
Irvin Sewer and Violet Sewer, and the Estate of Bernard
WIllians, represented by Cedric Lewis, as tenants in
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comon, hol ding 72.42031% 8.77147% and 18. 80821% of

all ownership interests, respectively.

13. Having resolved these boundary and title issues, the
court will proceed to try plaintiff's clains of
trespass, |ibel, slander, slander of title, and

intentional interference with business relations.

14. The trial of the clains set forth in the paragraph

above is hereby set for the week of July 10, 1995.

Stanl ey S. Brotman
United States District Judge
Sitting By Designation

ATTEST:
ORI NN F. ARNOLD
Clerk of the Court

BY:

Deputy derk

Copi es to:
Jewel Cooper, Esq.
Al an Gar ber, Esq.
Mari o Bryan, Esq.
Vi ncent Frazer, Esq.



